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I. INTRODUCTION
§I.1. Background and Context
The future is uncertain; and humans have the desire or need to know what is presently
unknown.1 To satisfy this need, people can use technology. Being capable of representing
existing data, technology has always assisted humans in better conceptualising and
understanding their environment. Going beyond representation, contemporary technologies can
be trained on and learn from previous data to foretell future scenarios.2
These predictive technologies are at the heart of Big Data; a phenomenon that offers the
opportunity to gain potentially accurate insights into future situations. Big Data’s structure
allows for the analysis of huge datasets. It enables models to process input data, by which they
are driven, with a view to foreseeing patterns and delivering outputs. These outputs can be
understood as decisions that rely, not on human intuition but, on data processing.3 Such data
driven decision-making is extremely valuable. It can be used to achieve crucial societal
advances in numerous fields;4 from health, where diseases can be predicted or prevented, to
environmental policies aimed at designing smart cities, saving energy costs and benefiting
society as a whole.5 Even poverty may be detected, measured and, to some extent, overcome.6
Such models may identify and strike down, not only poverty but also, enemy forces.7
However, they may fail to distinguish between troopers and citizens;8 they may allow for
massacres involving innocent people.9 When used by police, they may fail to meet fairness;
they can result in discriminatory policing, whose biases outweigh any potential benefits.10
Drawbacks are not only due to potential inaccuracy of data driven decisions. Risks can also
predominate, where models are intentionally aimed at fulfilling malicious purposes. They may
Bernard Harcourt, ‘Against Prediction: Sentencing, Policing, and Punishing in an Actuarial Age’ (2005)
University of Chicago Public Law & Legal Theory Working Paper 94/2005, 32
<https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1021&context=public_law_and_legal_theory
> accessed 5 October 2019.
2
Eric Siegel, Predictive Analytics: The Power to Predict Who Will Click, Buy, Lie, or Die (2nd edn, John Wiley
& Sons 2016) 137.
3
Foster Provost and Tom Fawcett, ‘Data Science and its Relationship to Big Data and Data-Driven Decision
Making’ (2013) 1(1) Big Data 51, 53 <https://doi.org/10.1089/big.2013.1508> accessed 5 October 2019.
4
Shankaracharya and others, ‘Computational Intelligence in Early Diabetes Diagnosis: A Review’ (2010) 7(4)
The Review of Diabetic Studies 252 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3143540/> accessed 5
October 2019; Dennis Hirsch, ‘That's Unfair! Or Is It? Big Data, Discrimination and the FTC's Unfairness
Authority’ (2014) 103 Kentucky Law Journal 345, 346ff <http://www.kentuckylawjournal.org/wpcontent/uploads/2015/02/103KyLJ345.pdf> accessed 5 October 2019; Ariel Porat and Lior Jacob Strahilevitz,
‘Personalizing Default Rules and Disclosure with Big Data’ (2014) 112(8) Michigan Law Review 1417, 1435
<http://repository.law.umich.edu/mlr/vol112/iss8/2> accessed 5 October 2019.
5
Jules Polonetsky and Omer Tene, ‘Privacy and Big Data: Making Ends Meet’ (2013) 66 Stanford Law Review
Online 25, 28-30 <https://cyberlaw.stanford.edu/files/publication/files/PolonetskyTene.pdf> accessed 5 October
2019.
6
Christopher Njuguna and Patrick McSharry, ‘Constructing Spatiotemporal Poverty Indices from Big Data’ (2017)
70 Journal of Business Research 318 <https://doi.org/10.1016/j.jbusres.2016.08.005> accessed 5 October 2019.
7
Michael Mayer, ‘The New Killer Drones: Understanding the Strategic Implications of Next-Generation
Unmanned Combat Aerial Vehicles’ (2015) 91(4) International Affairs 765 <https://doi.org/10.1111/14682346.12342> accessed 5 October 2019; Michael Carl Haas and Sophie-Charlotte Fischer, ‘The Evolution of
Targeted Killing Practices: Autonomous Weapons, Future Conflict, and the International Order’ (2017) 38(2)
Contemporary Security Policy 281 <https://doi.org/10.1080/13523260.2017.1336407> accessed 5 October 2019.
8
Danielle Keats Citron and Frank Pasquale, ‘The Scored Society: Due Process for Automated Predictions’ (2014)
89(1) Washington Law Review 1, 7.
9
Lauren Wilcox, ‘Embodying Algorithmic War: Gender, Race, and the Posthuman in Drone Warfare’ (2017)
48(1) Security Dialogue 11 <https://doi.org/10.1177/0967010616657947> accessed 5 October 2019.
10
Richard Berk, ‘Accuracy and Fairness for Juvenile Justice Risk Assessments’ (2019) 16(1) Journal of Empirical
Legal Studies 175 <https://doi.org/10.1111/jels.12206> accessed 5 October 2019.
1
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be used by Internet giants to engage in deceptive practices11 or to conduct monitoringexperiments.12 They may be deployed by employers to reject job applications, by banks to deny
loans13 or in schools to watch children’s behaviour.14 In the era of ‘“just-in-case” “watch
everything” “more data is better”’,15 when even intelligent dolls may be used for monitoring,16
people are becoming peculiarly vulnerable.
Vulnerability may be increased, where such decision-making is opaque and
unintelligible; and it may be further exploited by new forms of Artificial Intelligence (AI) that
can construct smart models. AI models can make even more intelligent decisions as they learn
via Machine Learning (ML); a learning inferior to Deep Learning (DL), where ‘all’ data are
collected and analysed for ever-changing purposes. These new technological developments can
magnify unintelligibility, opacity and further complexities that emerge as undesirable
consequences of Big Data. Contemporary models seem to be aimed at predicting potential
behaviours, which can, in turn, constitute the grounds of mistreating decisions. One may be
denied an opportunity for a behaviour that she might, or might never, express at some future
time. Admittedly, the fact that one is denied the opportunity to be presented with a result, when
using a private search engine, may not be of the greatest importance. But things get serious,
where public actors use private data driven models in the course of exercising public authority.
In the public sphere, mandatory mechanisms of checks and balances can guarantee that
decisions made by public actors are in the best interests of the people.17 A prime example is the
fiduciary judge. Required to serve the people’s best interests, the judge is bound by the fiduciary
duty of reasonableness and fairness; that is, she must sufficiently justify the decision-making
and adhere to procedural fairness. However, public actors can now use private technologies,
which make data driven decisions in numerous domains of utmost importance. For instance,
private models may forecast the place and time of crime,18 suggest ways to monitor citizens,19
Nico van Eijk, Chris Jay Hoofnagle and Emilie Kannekens, ‘Unfair Commercial Practices: A Complementary
Approach to Privacy Protection’ (2017) 3 European Data Protection Law Review 325, 327ff.
12
Kieron O’Hara, ‘Data, Legibility, Creativity … and Power’ (2015) 19(2) IEEE Internet Computing 88
<https://ieeexplore.ieee.org/stamp/stamp.jsp?arnumber=7061804> accessed 5 October 2019.
13
See in general: Cathy O’Neil, Weapons of Math Destruction: How Big Data Increases Inequality and Threatens
Democracy (Crown Publishing Group 2016).
14
Andrew Hope, ‘Governmentality and the ‘Selling’ of School Surveillance Devices’ (2015) 63(4) The
Sociological Review 840 <https://doi.org/10.1111/1467-954X.12279> accessed 5 October 2019.
15
Diana Walsh, James Parisi and Katia Passerini, ‘Privacy as a Right or as a Commodity in the Online World: The
Limits of Regulatory Reform and Self-Regulation’ (2017) 17(2) Electronic Commerce Research 185, 188
<https://doi.org/10.1007/s10660-015-9187-2> accessed 5 October 2019.
16
Esther Keymolen and Simone van der Hof, ‘Can I Still Trust You, My Dear Doll? A Philosophical and Legal
Exploration
of
Smart
Toys
and
Trust’
(2019)
Journal
of
Cyber
Policy
1,
9
<https://doi.org/10.1080/23738871.2019.1586970> accessed 5 October 2019.
17
Andrew Banfield and Rainer Knopff, ‘Legislative versus Judicial Checks and Balances: Comparing Rights
Policies Across Regimes’ (2009) 44(1) Australian Journal of Political Science 13, 24-25
<https://doi.org/10.1080/10361140802654968> accessed 5 October 2019; Fabio Padovano, Grazia Sgarra and
Nadia Fiorino, ‘Judicial Branch, Checks and Balances and Political Accountability’ (2003) 14(1) Constitutional
Political Economy 47, 49 <https://doi.org/10.1023/A:1022347908667> accessed 5 October 2019; Eyal Benvenisti
and George Downs, ‘Toward Global Checks and Balances’ (2009) 20(3-4) Constitutional Political Economy 366
<https://doi.org/10.1007/s10602-008-9071-3> accessed 5 October 2019.
18
David Robinson and Logan Koepke, Stuck in a Pattern: Early Evidence on "Predictive Policing" and Civil
Rights (Upturn 2016) 2ff <https://www.upturn.org/reports/2016/stuck-in-a-pattern/> accessed 5 October 2019.
19
Fan Liang and others, ‘Constructing a Data‐Driven Society: China's Social Credit System as a State Surveillance
Infrastructure’ (2018) 10(4) Policy and Internet 415, 418 <https://doi.org/10.1002/poi3.183> accessed 5 October
2019; Sue Newell and Marco Marabelli, ‘Strategic Opportunities (and Challenges) of Algorithmic DecisionMaking: A Call for Action on the Long-Term Societal Effects of ‘Datafication’’ (2015) 24(1) The Journal of
Strategic Information Systems 3, 7 <https://doi.org/10.1016/j.jsis.2015.02.001> accessed 5 October 2019 ; Joshua
11
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evaluate the accused before sentencing courts20 and, in general, make decisions on issues
previously decided on by public actors. In such situations, private models process input data
and deliver an output; what happens between input and output may be opaque and
unintelligible.
Safeguards provided for by law, concerning principles of data processing, may ensure
high standards. Namely, legal provisions, introduced to ensure accountability, require that data
controllers, ie those who determine the purposes and means of data processing, should comply
with principles of such processing and be bound by a number of duties.21 However, such
controllers can be private actors, not subjected to public mechanisms of checks and balances.
Therefore, there is no guarantee that decisions, public actors delegate to private data driven
technologies, serve the best interests of the people.
Addressing the judge, as a public authority and a fiduciary, this thesis aims to answer the
following question(s):
Key Research Question:
How could a system of checks and balances be introduced to ensure that decisions
sentencing courts delegate to private data driven technologies serve the best interests of the
people?
Sub-questions:
- To what extent can decisions sentencing courts delegate to private data driven
technologies affect individuals?
- How could the treatment of data driven decision-making sentencing courts delegate to
private technologies as exercise of authority justify the application of fiduciary laws?
- How could the fiduciary concept make such data driven decision-making serve the best
interests of the people?
§I.2. State of the Art, Clarifications and Importance
The fiduciary notion entails the core duty of loyalty; a party, entrusted with or managing
another’s right, has a duty to act in the interests of that other party. The fiduciary concept exists
in national laws of all European Member States.22 Yet not much European literature has been
devoted to that concept in particular connection with relationships emerging in the era of Big
Data. In contrast, American scholars have been discussing the fiduciary as a good fit for the
regulation of such relationships.23 Thus far proposals have been mainly based on the idea that
people trust private actors with their data. Hence, prior work has suggested that these private

Kroll and others, ‘Accountable Algorithms’ (2017) 165 University of Pennsylvania Law Review 633, 636
<https://scholarship.law.upenn.edu/penn_law_review/vol165/iss3/3/> accessed 5 October 2019.
20
Harvard Law Review, ‘State v. Loomis: Wisconsin Supreme Court Requires Warning Before Use of Algorithmic
Risk
Assessments
in
Sentencing’
(2017)
130(5)
Harvard
Law
Review
1530
<https://harvardlawreview.org/2017/03/state-v-loomis/> accessed 5 October 2019.
21
Simone Fischer-Hübner and others, ‘Online Privacy – Towards Informational Self-Determination on the
Internet’ in Mireille Hildebrandt, Kieron O’Hara and Michael Waidner (eds), Digital Enlightenment Yearbook
2013: The Value of Personal Data (IOS Press 2013) 123, 134 <https://ebookcentral.proquest.com/lib/uvtilburgebooks/reader.action?docID=1477323&ppg=142> accessed 5 October 2019.
22
Eric Mugnier and others, Resource Efficiency and Fiduciary Duties of Investors (Final Report
ENV.F.1/ETU/2014/0002
DG
Environment,
European
Commission
2014)
8
<http://ec.europa.eu/environment/enveco/resource_efficiency/pdf/FiduciaryDuties.pdf> accessed 5 October 2019.
23
See, generally: Jack Balkin, ‘Information Fiduciaries and the First Amendment’ (2016) 49(4) UC Davis Law
Review 1183 <https://lawreview.law.ucdavis.edu/issues/49/4/Lecture/49-4_Balkin.pdf> accessed 5 October
2019; Neil Richards and Woodrow Hartzog, ‘Taking Trust Seriously in Privacy Law’ (2016) 19 Stanford
Technology Law Review 431 <http://dx.doi.org/10.2139/ssrn.2655719> accessed 5 October 2019.
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actors, processing entrusted data, should have a duty to act in the best interests of the data
subjects.
Contrary to earlier studies, this thesis addresses the fiduciary concept in relation to public
actors and, in particular, the judge. It regards the fiduciary as a flexible notion that can govern
relationships where authority exercised can peculiarly affect the important interests of another,
who becomes particularly ‘vulnerable to or at the mercy of’ that authority.24 This approach
suggests that novel fiduciary relationships may arise to guarantee fairness, where new
vulnerabilities emerge. From this perspective, states have been discussed as fiduciaries of
humanity, the environment or future generations.25 According to this view, where many
beneficiaries are subjected to the same authority, the duty of loyalty becomes a duty of
reasonableness and fairness; the fiduciary has to justify the decision-making (duty of
reasonableness) and provide all necessary safeguards demanded by procedural fairness (duty
of fairness).26 Here, trust is presumed, not conferred.27
Narrowing down its scope, the thesis examines only situations where decisions the judge
delegates to private data driven models have a major impact on individuals. More precisely, it
studies solely the case where sentencing courts delegate the decision on the evaluation of the
accused. Were there no data driven model, the judge would examine facts and evidence,
determine the risk of reoffending and, in general, perform all reasoning necessary to evaluate
the defendant and decide on the case. However, private data driven models can now be used to
do tasks and assessments previously performed by judges. In these cases, data driven decisionmaking becomes necessary part of evidence brought before court, of due process and of the
judicial decision-making. For the judge, herself, would evaluate the accused, were there no
private model. Therefore, data driven decision-making, though not subject to public
mechanisms, becomes an indispensable part of the public authority exercised by the judge, who
orders the judgment and, eg, deprives the accused of his liberty.
Addressing such situations where people are seriously affected, this thesis aims to
contribute to existing literature by justifying the application of fiduciary laws on the basis of
the authority notion and the rule of law. It stresses that neither humans nor data driven models
are capable of reaching a general intelligence.28 Both seem imperfect. If there were a way to
address opaque, unintelligible and biased data driven decision-making, this could be a way
similar to how non-transparent, inexplicable and partial human mind reaches optimal
rationality. It is suggested that such approach could be based on how the judge, who is
Himmy Lui, ‘A Fiduciary Perspective on the State's Duty to Protect the Environment’ (2014) 20 Auckland
University Law Review 101, 105 <https://heinonline.org/HOL/P?h=hein.journals/auck20&i=99> accessed 5
October 2019.
25
Evan Criddle and Evan Fox-Decent, Fiduciaries of Humanity: How International Law Constitutes Authority
(Oxford
University
Press
2016)
283,
288
<http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780199397921.001.0001/acprof9780199397921> accessed 5 October 2019; Peter Brown, ‘Climate Change and the Planetary Trust’ (1992) 20(3)
Energy Policy 208, 214 <https://doi.org/10.1016/0301-4215(92)90079-H> accessed 5 October 2019.
26
Evan Criddle and Evan Fox-Decent, ‘A Fiduciary Theory of Jus Cogens’ (2009) 34(2) Yale Journal of
International Law 331, 350 <http://digitalcommons.law.yale.edu/yjil/vol34/iss2/3> accessed 5 October 2019;
Evan Fox-Decent, ‘The Fiduciary Nature of State Legal Authority’ (2005) 31(1) Queen's Law Journal 259, 264,
267ff <https://heinonline.org/HOL/P?h=hein.journals/queen31&i=271> accessed 5 October 2019.
27
Ethan Leib, David Ponet and Michael Serota, ‘A Fiduciary Theory of Judging’ (2013) 101(3) California Law
Review 699, 707 <https://doi.org/10.15779/Z38N529> accessed 5 October 2019; Evan Fox-Decent, ‘The
Fiduciary Nature of State Legal Authority’ (n 26) 294.
28
Nick Bostrom and Eliezer Yudkowsky, ‘The Ethics of Artificial Intelligence’ in Keith Frankish and William
Ramsey (eds), The Cambridge Handbook of Artificial Intelligence (Cambridge University Press 2014) 316, 318
<https://doi.org/10.1017/CBO9781139046855.020> accessed 5 October 2019.
24
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demanded to be impartial, achieves optimal rationality by sufficiently justifying decisionmaking and by complying with procedural fairness. This way of reaching optimal results
corresponds to the fiduciary duties of reasonableness and fairness.
Literature has addressed the concept of providing interpretations to justify opaque data
driven decision-making; yet so far suggestions, like post-hoc interpretations, are of technical
nature.29 The thesis aims to go beyond technical aspects and argue for a mandatory scheme,
where the provision of explanations would not be left to the discretion of private actors. Where
data driven decision-making becomes indispensable part of exercising public authority and
seriously affects individuals, it could or should be subjected to mechanisms that would ensure
that data driven decisions serve the best interests of the people.
Concerning these ‘best interests of the people’, the thesis sees the ‘people’ as those
potentially subjected to and affected by the authority of the judge. These people can be
defendants (eg, where a judge deprives the accused of her liberty); they can be non-litigants
(eg, by convicting one sexually exploiting minors, the judge protects children in general); or
they can be non-members of the citizenry (eg, a decision of a Greek court on maintenance
payments can have material impact on the beneficiary of these payments, who may be a Dutch
citizen). The ‘best’ interests are perceived in an optimal sense as the interests served by the
judge whose decision-making is justifiable, open to public scrutiny and delivered via due and
fair processes.
A final clarification refers to data controllers and personal data processing. The thesis
aims to conceptualise the judge as a public fiduciary bound by the duty to review reasonableness
and fairness of data driven decision-making; after review, the judge can either approve or deny
the use of the model –meaning the application of the outcome of the data driven decisionmaking to the case at hand. The suggested review follows and does not influence the
determination of the purposes and means of the processing of potentially personal data. The
thesis presumes that the judge dealing with a particular case is not involved in the determination
of the why and how of the processing, whose purposes and means have already been (and are
still being) determined by an actor other than the judge. The research addresses the judge as a
potential public fiduciary, not as a data controller. Where references are made to data
controllers, they are understood as private entities.
More precisely, data driven decision-making, when entailing personal data processing,
makes personal data protection laws relevant. The data controller is understood under the
European regime as the person defining the purposes and the means of the processing.30 In the
context of criminal justice, it can choose to gather specific data and analyse them on the basis
of peculiar risk factors for the purpose of evaluating the accused. The controller can hence be a
private entity (eg, directing the technology to sentencing courts), the court (eg, developing a
model to evaluate defendants) or both the court and a private actor, as joint controllers.31 For
its purposes, the thesis addresses solely the first scenario, where the controller is a private entity
(still, the focus remains on the judge, not the controller).
Moreover, if processing for the purpose of evaluating the accused were seen as processing
for the purpose of preventing offences or executing penalties, it could fall within the scope of
Zachary Lipton, ‘The Mythos of Model Interpretability’ (2018) 16(3) ACM Queue - Machine Learning
<https://dl.acm.org/citation.cfm?id=3236386.3241340> accessed 5 October 2019.
30
Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC [2016] OJ L119/1 (General Data Protection Regulation), art 4(7).
31
General Data Protection Regulation, art 26.
29
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the Data Protection Directive for Police and Criminal Justice Authorities.32 This Directive
applies to public authorities, as well as private entities performing public functions.33 It
introduces a police and justice authorities-friendly scheme, where, in the name of flexibility,
the principle of transparency seems absent,34 the principles of data minimisation and purpose
limitation become flexibly applied and, therefore, seriously affected35 and the data subjects’
rights are limited.36
On the other hand, if processing to evaluate the accused did not fall within the scope of
the Directive, the General Data Protection Regulation could apply.37 This is most probably the
case, since the distinguishing line between the evaluation of the defendant and the prevention
of offences or the execution (not imposition) of penalties seems clear. It would be fair to argue
that crime prevention, though related to the use of data driven technologies in the criminal
justice system, is not the purpose of personal data processing (this being the evaluation of the
accused).38 In light of the above considerations, when discussing personal data controllers and
processing, the thesis refers to the provisions of the General Data Protection Regulation, which
are in any case more stringent than those of the Data Protection Directive for Police and
Criminal Justice Authorities.
§I.3. Methodology, Methods and Overview of Chapters
The thesis mainly follows a conceptual methodology entailing both legal and
philosophical analysis, as well as research in fields of social and political sciences. An
interdisciplinary approach is adopted as a necessary means to gain a well-informed view on
particular issues, new forms of AI for example. While the primary sources used are books,
journal articles and contributions to edited books, additional sources, such as reports,
conference papers, legislation, dictionaries, encyclopaedias or working papers, were also
studied. The Tilburg University Library and the library of the University of Amsterdam
(physical and digital) were the main search-instruments; albeit, publicly available (online)
search-tools, such as websites of institutions, were also used.
For the sake of honesty and transparency, it is noted that this thesis is part of the author’s
extensive research on fiduciaries, authorities and data driven decision-making. This background
can explain particular choices made during the inquiry; eg, why publications on the Latin
‘auctoritas’ or ‘fides’ were deemed necessary to link fiduciary to authority. Furthermore, to
respect the value of objectivity and inform readers interested in repeating steps taken, it is added
that no particular database-dependent search was conducted. Rather, the author followed a

32

Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data by competent authorities for the purposes of the
prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties, and
on the free movement of such data, and repealing Council Framework Decision 2008/977/JHA [2016] OJ L119/89
(Data Protection Directive for Police and Criminal Justice Authorities), arts 1-2.
33
Data Protection Directive for Police and Criminal Justice Authorities, art 3(7); European Union Agency for
Fundamental Rights and Council of Europe, Handbook on European Data Protection Law (2018 edn, European
Union Agency for Fundamental Rights and Council of Europe 2018) 282.
34
Data Protection Directive for Police and Criminal Justice Authorities, art 4(1)(a).
35
Data Protection Directive for Police and Criminal Justice Authorities, art 4(1)(b-c).
36
For an analysis, see: European Union Agency for Fundamental Rights and Council of Europe, Handbook on
European Data Protection Law (n 33) 283-286.
37
Data Protection Directive for Police and Criminal Justice Authorities, Recital (11) and art 9; European Union
Agency for Fundamental Rights and Council of Europe, Handbook on European Data Protection Law (n 33) 282.
38
It is noted that the Data Protection Directive for Police and Criminal Justice Authorities seems hesitant to subject
courts, when exercising judicial authority, to its provisions. For example, Article 45(2) of this Directive expressly
denies competence of supervisory authorities.
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general (‘all databases’) and keyword-based quest via the universities’ instruments or publicly
available tools. Where necessary, filters related to, eg, authors or publication-year were used.
To further support the core values of honesty, transparency and objectivity this research
relies upon,39 in what follows, the ‘why and how’ of the overall inquiry is analytically
explained. For reasons of clarification, when referring to publications, texts or sources, the
following part of this section means the fore-mentioned primary sources, unless otherwise
specified; and, when using terms or phrases in ‘quotation marks’, the relevant parts of the text
of this section refer to search-terms. As the discussion below demonstrates, each chapter’s
specific purpose justifies the methodologies and methods chosen.
Chapter II addresses the first sub-question; that is, it aims to assess the impact that data
driven decision-making on the evaluation of the accused can have on individuals. This
demanded two separate searches: one quest for recent sources describing technical aspects and
uses of contemporary data driven technologies; and another quest for texts discussing the task
of the evaluation of the defendant prior to delegation (when performed by human judges), as
well as after delegation (when carried out by technologies).
The first inquiry was targeted at exploring and understanding the bigness of Big Data in
terms of size of datasets and sophistication of analysis, but also at investigating potential
achievements and possible risks. The searching-exercise was carried out via keywords
manifesting Big Data’s key functions (eg, ‘predictive’ or ‘data driven’), their promises and their
side-effects (eg, ‘efficiency’ versus ‘unintelligibility’). To examine the extent to which
unwanted risks identified can be amplified by new forms of AI, further search was conducted
by combining drawbacks-related keywords with terms referring to the modus operandi of such
AI (eg, ‘deep’/‘machine learning’, ‘biased dataset’ or ‘representativeness’). In most of the
cases, results were filtered to focus on publications reflecting relatively recent (post-2007/2008)
technological advancements. In addition to primary sources, conference papers were returned
by this filtering; among sources returned, academic texts from fields of law, philosophy and/or
technology were selected.
Furthermore, the task of evaluating the accused was studied via the perusal of publications
on theoretical dimensions of sentencing and punishment, in conjunction with sources related to
risk-prediction and the presence (or absence) of human reasoning. General theories of
‘incapacitation’, ‘rehabilitation’ or ‘deterrence’ were examined in combination with specific
terms, such as ‘pre-emption’, ‘risk’, ‘prevention’, ‘actuarial’, ‘evidence-based’ or ‘professional
judgements’. Temporal (and jurisdictional) filters were avoided, since the aim was to study, in
general, humanmade and data driven decision-making, as well as normative approaches to the
task of evaluating the accused. Primary sources, reports and online texts mainly from the field
of criminal law were chosen.
The first inquiry was imperative to assess opportunities and limitations attributed to Big
Data. Although a (mainly) descriptive analysis does not make a concrete contribution to existing
literature, this assessment provides for an interdisciplinary approach to data driven decisionmaking. This offers readers, who may be unfamiliar with Big Data environments, insights
necessary for comprehending contemporary vulnerabilities. Moreover, by combining fields of
39
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law, philosophy and technology, the interdisciplinary approach highlights elements, such as
bias, that humanmade and data driven decisions can share. These similarities, further supported
by the second inquiry’s criminal law-material, allowed for the demonstration that (same as
technologies) judges rely on evidence/data and can, thus, make ‘evidence-based’ judgments –a
term often associated with actuarial tools. Lastly, the second inquiry, limited neither by timenor by jurisdiction-filters, linked pre-emption to criminal law-related strategies of the previous
century.
To sum up, Chapter II’s inquiries were imperative to highlight that which data driven
decision-making on the evaluation of the accused introduced. This is not complete depart from
humanmade decisions; it is neither absolute accuracy nor pre-emption. Rather, it is amplified
opacity and unintelligibility that can seriously affect the people.
Chapter III is aimed at answering the second sub-question; that is, at addressing the
treatment of data driven decision-making on the evaluation of the accused as exercise of judicial
authority and the justification of the application of fiduciary laws on the basis of this treatment.
The author’s background on fiduciaries and authorities suggested three separate inquiries
directed to the identification of the features of impact, trust, expertise, reasonableness and
fairness in exercises of public authority. The logic behind the three inquiries was to apply these
(fiduciary- and authority-related) features to data driven decision-making, make such decisionmaking qualify as exercise of public authority and justify the application of fiduciary laws on
the grounds of this qualification.
The first inquiry explored the development of impact and trust in the public authoritypeople relation. Searching for the ancient roots of authority (ie, the Latin ‘auctoritas’) provided
texts from classical studies establishing strong links between trust and public power. Trustrelated inquiries, adapted to more recent ‘legitimate’ or ‘coercive’ exercises of power, returned
primary sources and research papers from social and political sciences discussing power as the
capacity to affect and authority as power legitimised. Time-, jurisdiction- and author-filters
were often used to limit results to European and American literature of the mid- and latetwentieth century. These sources were absolutely necessary to offer a comprehensive view on
the evolution of impact and trust in the public authority-people relation and focus on aspects of
the rule of law, such as ‘predictability’ or ‘openness’, in modern contexts.
Despite the first inquiry’s valuable contribution to offering clear and precise responses to
issues raised by the second sub-question, it is noted that, by focusing on authority (not coercion)
and trust-enhancing (not trust-diminishing) factors, selected methods and methodologies did
not allow the author to investigate how the data driven decision-making in question could be at
risk of entailing coercive forms of power involving, eg, suspicion or mistrust. This investigation
could, perhaps, capture the impact of such decision-making on the people. This is an approach
that the author aims to explore in the future.
The second inquiry investigated trust in contemporary ‘expert’ (‘epistemic’) authorities.
With the objective of discussing ‘transparency’, ‘reason-giving’, ‘reputation’ and other trustenhancing factors in real-life examples (ie, expert testimonies in courtrooms), the inquiry was
directed to relatively recent texts from social and political sciences (mainly post-2000 journal
articles), as well as online sources (eg, updated guides of the European Court of Human Rights).
Even though the example of expert testimonies involves private authorities (falling outside the
scope of this thesis), reference to such authorities was deemed necessary to stress or better
comprehend and communicate the meaning of ‘expertise’ and the reason for justifying
decisions in the context of exercising judicial authority –but also to support the approach of the
potential culture of reason-giving in the concluding chapter V.
8

The third inquiry, addressing reasonableness and fairness, was aimed at drawing insights
into the judge’s quest for optimal rationality. Primary sources from the field of law were mainly
selected. Time-filters in searches for ‘due process’, ‘stare decisis’, ‘independence’ or
‘impartiality’ were necessary to focus on recent (post-2000) and older (eg, nineteen-seventies)
publications on fundamental legal principles governing judicial decision-making. Texts from
social and political sciences and publications on philosophical aspects of reasoning were also
advised to capture limitations of human decision-making. These sources were of utmost
importance to support the judge-approach to data driven decision-making.
Despite its significance for the purposes and main argument of this research, the third
inquiry was limited in the sense that it did not extensively explore all aspects of the judiciary
vis-à-vis approaches to the rule of law, other than those addressed by chapter III. For instance,
judges have been treated as ‘instruments of law’ who ‘can will nothing’ and have been denied
(or have denied themselves) discretionary powers.40 This view could support the argument for
an executant judge and direct the research toward findings running counter to chapter III’s claim
on the judge, who can be given discretion to seek for fundamental principles (eg, where laws
seem inapplicable). Still, it is noted that the inquiry did, to the extent possible, consider both
sides of the coin. For example, particular reference is made to the judge who justifies decisions
to prove compliance with the law (rather than her skills). Such and similar references can reveal
the research’s efforts to strike a fair balance and argue for the independent (discretionary, but
not arbitrary) judge, who complies with (yet does not mechanically apply) the law.
In any event, the three inquiries of chapter III enabled the author to apply the elements of
exercises of judicial authority that can affect the people, be presumed to be trusted and reach
optimal reasonableness and fairness to data driven decision-making on the evaluation of the
accused. They, then, allowed to justify the application of fiduciary laws on the grounds of the
qualification of such data driven decision-making as exercise of judicial authority, which
(exercise) already satisfies key fiduciary standards (discussed in chapter IV).
Chapter IV addresses the third sub-question; it is aimed at investigating the fiduciary
concept’s potential for making data driven decision-making on the evaluation of the accused at
the service of the best interests of (the people, ie) those potentially subjected to and affected by
the authority of the judge; that is, for making such decision-making justifiable, open to public
scrutiny and delivered via due and fair processes. A two-step inquiry was conducted to, first,
link public authorities to fiduciaries and, second, apply the fiduciary conceptualisation of the
judge to data driven contexts.
In the first phase, the inquiry searched for the roots of the fiduciary (‘fides’). Facilitated
by insights from ‘auctoritas’, the research examined texts from religious, classical or human
studies placing ‘trust’ and ‘loyalty’ at the heart of the fiduciary. On trust, its connection with
‘vulnerability’, ‘uncertainty’ or ‘opacity’ and its emergence in asymmetric (eg, state-citizens)
relations were stressed after studying publications from, among others, economics, philosophy
and political science. On loyalty, the inquiry relied upon basic fiduciary indicia (‘authority’,
‘impact’ and ‘vulnerability’) and combined terms, such as ‘other-regarding’ or ‘evenhandedness’, to focus on one-to-many (eg, public authority-people) relations. Publications
mainly from law, philosophy and political theory enabled the author to argue for
‘reasonableness’, ‘fairness’ and ‘trust’ as key elements shared by public authorities and
fiduciaries involved in one-to-many relations. This first step was necessary to establish the
40
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appropriate authority-fiduciary connection. Yet it did not examine the role that other fiduciary
duties (eg, the duty of care) could play in such relations (this task is left for future research).
In the second phase, the inquiry explored constitutive elements of various fiduciary
relationships by combining keywords, like ‘trustee/identifiability/beneficiary’, ‘public
authority/public trust’ or ‘contract law/delegation’. Publications on fiduciary laws enabled the
author to argue for the fiduciary conceptualisation of the judge and its significance for the
authority notion. Furthermore, the perusal of legal provisions on data controllers and academic
literature, mainly from fields of law, on gaps between existing laws and technologies was
imperative to substantiate the necessity of the application of this fiduciary conceptualisation to
data driven decisions. Here, it could be argued that the conceptual approach to the identification
of fiduciaries (eg, looking for keywords in literature, rather than relationships in caselaw)
disregards jurisdictional perspectives. However, it must be borne in mind that only via such an
approach could the thesis support proposals that can overcome (and be applied uniformly to
contemporary criminal justice systems irrespectively of) any divergencies, like those between
common law and civil law regimes.
To sum up, chapter IV’s two-step inquiry offered insights necessary to argue for a review
that combines elements of the public authority and the fiduciary and draws inspiration from the
idea of having tests (eg, to check ‘rationality’ or minimise ‘identifiable bias’) with the ultimate
goal of making data driven decision-making on the evaluation of the accused contestable, open,
due and fair, as well as justifiable.
Aside from the above step-by-step analysis, the overall inquiry was targeted at the
fiduciary judge. Methods and methodologies resulted in or dictated a human-approach to data
driven decision-making; a perspective that is, perhaps by necessity, accompanied by erring.
Moreover, aimed at the judiciary, the general inquiry did not address difficulties inherent in
judicial decision-making and procedures, such as legal uncertainty resulting from deciding on
cases on the basis of their peculiar facts, rather than objective criteria or well-established
principles.41 However, this thesis seeks for optimal results, not perfection. It aims to let
uncertainty in and, to the extent possible, minimise it, not set it aside; and the well-established,
institutionalised and (to the author) fiduciary judge can minimise uncertainties, even those
attributed to her (or the court’s) very nature. Methods and methodologies chosen were
absolutely necessary to argue for such working with uncertainty. Despite its imperfection (or
because of it), this working with uncertainty can be seen as the crux of the research’s originality
–provided that there could be such an originality.
In light of all the foregoing analytical justifications and detailed clarifications, especially
regarding each chapter’s contribution and purpose, the key research question and sub-questions
of the thesis could be rephrased as follows:
Key Research Question:
How could a system of checks and balances be introduced to ensure that data driven
decisions on the evaluation of the accused are justifiable, open to public scrutiny and delivered
via due and fair processes?
Sub-questions:
- To what extent can data driven decisions on the evaluation of the accused affect
individuals?
Bart van der Sloot, ‘The Practical and Theoretical Problems with ‘Balancing’: Delfi, Coty and the Redundancy
of the Human Rights Framework’ (2016) 23(3) Maastricht Journal of European and Comparative Law 439, 448
<https://doi.org/10.1177/1023263X1602300304> accessed 5 October 2019.
41
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- How could the treatment of data driven decision-making on the evaluation of the
accused as exercise of judicial authority justify the application of fiduciary laws?
- How could the fiduciary concept make data driven decision-making on the evaluation
of the accused justifiable, open to public scrutiny and delivered via due and fair processes?
Such a rephrasing can better capture the particular object of this thesis; that is, data driven
decision-making on the evaluation of the accused (rather than, in general, decision-making
‘sentencing courts delegate to private data driven technologies’). Importantly, it can avoid the
use of vague terms (‘best interests of the people’) and explain the desirable outcome or goal of
the potential introduction of a mechanism of checks and balances; ie, to make data driven
decisions on the evaluation of the accused justifiable, open to public scrutiny and delivered
through due and fair processes. Therefore, questions rephrased can reflect more accurately the
subject-matter of the research; what this research mainly deals with.
However, the terms/phrases ‘decision-making sentencing courts delegate to private data
driven technologies’ and ‘best interests of the people’ are used throughout the thesis for three
reasons. First, the author wishes to draw attention to the element of ‘delegation’ that has a vital
role in every step of the inquiry. Second, ‘the people’ must be emphasised and seen as the
ultimate beneficiaries of proposals recommended by the research; those potentially subjected
to or affected by the judicial authority should (as chapter IV suggests) become well-informed
about the involvement of private data driven technologies in sentencing. The third reason is
brevity; at least, with regard to the requirement that data driven decisions ‘serve the best
interests’ (versus being ‘justifiable, open to public scrutiny and delivered via due and fair
processes’), as well as ‘the people’ (versus ‘those potentially subjected to and affected by the
authority of the judge’).
Having analytically explained the inquiry and clearly specified its subject-matter, the
thesis organises its chapters as follows:
Chapter I introduced the background and context of the research. It explained the problem
it addresses and the research question(s) it aims to answer. It also discussed the relevant state
of the art, made necessary clarifications and justified the methods and methodologies.
Chapter II aims to determine how seriously decisions sentencing courts delegate to private
data driven technologies can affect individuals. Against the background of Big Data, it
examines how valuable and, simultaneously, exploitative data driven decision-making can
become. References to contemporary technologies used in criminal justice are made to highlight
ways in which new forms of AI can magnify unwanted risks of Big Data.
Chapter III aims to examine how the treatment of data driven decision-making sentencing
courts delegate to private technologies as exercise of authority could justify the application of
fiduciary laws. It discusses the notion of authority and the concept of the rule of law in particular
relation to the judge, the optimally rational decisionmaker. The application of the features of
authority to technologies used in sentencing courts suggests that data driven decision-making
can qualify as exercise of judicial authority; this qualification can justify the application of
fiduciary laws.
Chapter IV aims to address how the fiduciary concept could make data driven decisions
sentencing courts delegate to private technologies serve the best interests of the people. After
discussing fides and its link to trust and loyalty, it analyses fiduciary duties and argues for their
potential extension to public actors. Finding that, like a judge, a fiduciary involved in one-tomany relations is bound by the duty of reasonableness and fairness, the chapter investigates
what the ‘fiduciarisation’, ie the fiduciary conception, of the judge can add to so far known
requirements of the authority notion and the concept of the rule of law. It proposes a review of
11

reasonableness and fairness to transform theoretical aspects of the rule of law and the authority
notion into actual fiduciary duties that would make data driven decisions serve the best interests
of the people.
Chapter V summarises the research and discusses its findings and its limitations.

12

II. HOW ‘BIG’ HAS DATA DRIVEN DECISION-MAKING BECOME?
§II.1. Introduction
Technology can destroy humanity;42 but it can also cure people.43 It can determine who
individuals may become or where they may be, in powerful or powerless positions.44
Technology can, therefore, have an impact on people’s lives; and this is not something new.
Back in the mid nineteen-seventies, authors became worried about prioritisation of
technologies over people. Places, where children used to play, were transformed into parking
lots; cars were emphasised over children.45 Technology’s impact became more apparent, when
low overpasses prevented minorities from reaching particular places. After having granted the
right to park, technology, as authority-exercising, offered cars the privilege of passing through
low bridges and the monopoly on accessing areas beyond.46 Poor groups, using tall buses, were
deprived of entering such areas.47
This deprivation of rights or opportunities demands that someone should take
responsibility, when technology is used to deny or mistreat. Yet, as the old story of Frankenstein
suggests, technology designers or developers tend to hide and escape responsibility when their
creations turn out to be unwanted, when events take a serious turn for the worse. 48 In an era
when technologies are used, not just to decide on parking-lot-related issues but also, by courts
to impose sentences that seriously affect the alleged infringers and their lives, there is a pressing
need to address responsibility and take technology’s ‘seriousness seriously’.49
Responsibility-related issues are examined in later chapters of this thesis. This chapter
focuses on technology’s seriousness. It aims to examine how seriously decisions, sentencing
courts delegate to private data driven models, can affect individuals.
§II.2. Big Data Driven Predictions
Over the last decades, particular attention has been drawn to semantics,50 the meaning of
51
data. Efforts are aimed at attributing meaning to data.52 In the new era of ever-growing data,

42

Bernard Stiegler, Technics and Time, 1: The fault of Prometheus (Stanford University Press 1998) 87.
Asle Kiran and Peter-Paul Verbeek, ‘Trusting Our Selves to Technology’ (2010) 23(3-4) Knowledge,
Technology & Policy 409, 412ff <https://doi.org/10.1007/s12130-010-9123-7> accessed 5 October 2019.
44
Andy Clark, Natural-Born Cyborgs: Minds, Technologies, and the Future of Human Intelligence (Oxford
University Press 2003) 150.
45
Ronald Horvath, ‘Machine Space’ (1974) 64(2) The Geographical Review 167, 168ff, 179.
46
Langdon Winner, ‘Do Artifacts Have Politics?’ (1980) 109(1) Daedalus 121, 124ff.
47
Langdon Winner, ‘Do Artifacts Have Politics?’ (n 46) 124.
48
Cees Hamelink, The Ethics of Cyberspace (SAGE Publications 2000) 6.
49
Rob Sparrow, ‘Can Machines Be People? Reflections on the Turing Triage Test’ in Patrick Lin, Keith Abney
and George Bekey (eds), Robot Ethics: The Ethical and Social Implications of Robotics (MIT Press 2012) 301.
50
Tim Berners-Lee, James Hendler and Ora Lassila, ‘The Semantic Web’ (2001) 284(5) Scientific American 34;
James Hendler, ‘Agents and the Semantic Web’ (2001) 16(2) IEEE Intelligent Systems 30
<https://ieeexplore.ieee.org/document/920597> accessed 5 October 2019.
51
Giorgio Marchetti, ‘Consciousness: A Unique Way of Processing Information’ (2018) 19(3) Cognitive
Processing 435, 441 <https://doi.org/10.1007/s10339-018-0855-8> accessed 5 October 2019.
52
Morales del Castillo and others, ‘Recommending Biomedical Resources: A Fuzzy Linguistic Approach Based
on Semantic Web’ (2010) 25(12) International Journal of Intelligent Systems 1143, 1145
<https://doi.org/10.1002/int.20447> accessed 5 October 2019; Bujar Raufi and others, ‘Knowledgebase
Harvesting for User-Adaptive Systems Through Focused Crawling and Semantic Web’ (17th International
Conference on Computer Systems and Technologies, Palermo, June 2016) 323, 324
<https://dl.acm.org/citation.cfm?id=2983510> accessed 5 October 2019.
43

13

this attribution of meaning may have both positive and negative outcomes. Data subjects may
benefit from as well as be exploited by benevolent or malicious Big Data.53
Big Data can be seen as a phenomenon that involves accumulation and processing of
massive amounts of data.54 Contemporary models can analyse gargantuan datasets to detect
patterns and make estimates.55 To some, the concept of Big Data is not new. Data have always
–and everywhere– been big;56 for humans have always aimed to scrutinise anything in the
physical offline world,57 the ‘techno-sphere’ or the ‘data-logy’ of the mid-twentieth century58
and in more recent data-centres.59 However, it seems that, today, data have become even bigger,
capable of being collected from almost everywhere, processed even faster and, importantly,
analysed in new complex ways.60 Therefore, the concept of Big Data is not only (or is not that
much) about the bigness of data.61 It is also (or it is more) about how data can be processed and
analysed.62
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In this new arena, the goal is to calculate probabilities and predict or forecast future
scenarios.63 This predictive function has been understood as the key feature of Big Data.64
Forecasting what may be can generate new discoveries, which may, in turn, render decisionmaking more accurate.65 In addition to this predictive feature, the data driven rationale is
another vital point making Big Data tremendously efficacious. Data driven models can process
and correlate huge amounts of data in ways novel, not obvious to humans. This processing can
result in trends and patterns, which humans would never have thought of and which may turn
out to be peculiarly important for purposes pursued.66
However, promising Big Data driven predictions may also have unwanted side effects.67
Predictive models, based on probability-oriented approaches, can allow for doubtful accuracy.68
They foretell what may be, not what will be.69 Therefore, these models offer a potentially
accurate forecast of the future. They do not ensure truthful knowledge about the future.
Moreover, data driven decisions, relying solely on data analysis and rejecting intuition, can
grant such models unfettered discretion in deciding how to process and correlate data to reach
outcomes. Further risks are posed, for data driven analysis can be opaque; people may not be
aware of how their own behaviours can be forecasted.70 Processing may also be inexplicable;
and this seems hardly surprising. Some petabytes of data may be promptly processed by
technologies; albeit, it might take years for individuals to read and interpret them.71
Despite undesirable risks, promising Big Data have been firmly embraced as an extremely
valuable tool for making data driven decisions in the course of exercising public authority.
§II.3. Valuable Data Driven Decisions and Vulnerable Data Subjects
Big Data, their desirable promises and unwanted risks, have entered the public sphere.
On the one hand, unprecedented flexibilities and efficiencies have been introduced.72
Innovative technologies can reduce workload of public authorities. Namely, police can buy
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proprietary software to promptly detect those at high risk of committing crimes.73 On the other
hand, private technologies may jeopardise fairness and justice. For instance, the right to privacy
and non-discrimination may be threatened, where facial recognition systems, offered by firms
to governments, unreasonably watch anyone passing by or misidentify coloured people.74
Hence, in the name of efficiency, fundamental rights can be seriously affected, where private
data driven technologies become well-embedded within the exercise of public authority. Things
get more serious, where such technologies are implemented in the system of criminal justice,
in general, and in sentencing courts, in particular.
Typically, a judge studies evidence and uses that evidence to order judgment. Part of her
decision-making procedure is a risk assessment. That is, an assessment whose raison d’être is
recidivism prediction and, more accurately, reasonable and correct recidivism prediction.75
Based on the peculiar facts of the case, the judge reasonably determines probabilities of
reoffending. She then orders final judgment that may affect the alleged offender by depriving
him of his freedom. It could be assumed that the judge is partial and that the accused is coloured.
If the judge carried the bias that ‘black men tend to reoffend’ and if she based her decision on
an inaccurate study, brought as evidence before court and suggesting that ‘blacks always
reoffend’, the defendant could exercise his rights to examine correctness of evidence and to be
heard by an impartial judge.
Yet, with the advent of data driven models, there is no guarantee that the defendant can
successfully exercise such fundamental rights. Proprietary and innovative, but potentially
biased, models have enabled data driven risk to be used as evidence.76 Data driven decisionmaking on probabilities of reoffending necessarily becomes part of the evidence, on which the
final judgment may be based; it forms part of the process that has to be due and fair; and it is
integral part of the judicial decision-making. To successfully exercise the right to examine
accuracy of evidence or to be heard by an impartial judge, the defendant must be allowed to
assess accuracy of the data driven decision. This presupposes access to the model and its source
code. However, such access is denied by the proprietary nature of the model. Even if access
were granted, complexities of data processing, the model’s unintelligibility, might not allow for
successful examination of the decision’s accuracy. It, therefore, seems that data driven decisionmaking is, by its nature, in contrast to due process safeguards and fair trial standards.
Individuals’ fundamental rights are, thus, affected by potentially inaccurate and partial
decisions, whose data driven rationale grants private technologies almost unchecked authority
and discretion. People’s lives and rights can be further affected, where artificially intelligent
technologies magnify to the greatest extent unwanted risks of the use of Big Data, like opacity
and unintelligibility.
§II.4. At the Mercy of Artificially Intelligent Models
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New forms of intelligence can exacerbate unwanted risks emerging from Big Data.
Artificial Intelligence (AI) has always been aimed at making technologies think like humans,
at performing tasks in ways that would be thought of as intelligent, if performed by humans. 77
Today, AI, ‘unlocking the value of Big Data’,78 may render technologies even smarter, even
more accurate when performing their predictive role.79 Artificially intelligent models can better
understand their surroundings and more effectively achieve their goals.80
Such intelligence, achievements and understanding can be enhanced by Machine
Learning (ML). Without the need for instructions, technologies are trained on data and learn
how to address problems and deliver outputs.81 The more the training on data, the better the
models become.82 Yet how these models perform, what happens between input and output, may
be unknown and incomprehensible to human experts, the very designers.83 Further challenges
seem to be ahead, for Deep Learning (DL) is said to ‘beat’ ML techniques.84 DL involves even
better understanding and even higher levels of intelligence, which can be allowed and enhanced
by the propensity to gather ‘all the data’ and use them for ever-changing purposes.85 This may
lead to further complexity of processing.86 New forms of learning may allow for a completely
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black box effect accompanied by absolute lack of intelligibility;87 opaque decision making can
remain uninterpreted and unexplained.88
Therefore, transparency and interpretability, whose lack is an undesirable consequence
of Big Data’s structure, can become totally absent, where new models learn and predict patterns
and claims. Such artificially intelligent models may thus be brought closer to AI’s goals; that
is, making technologies think like people, like opaque, unintelligible but also biased human
minds.89 These new forms of intelligence are not ‘science fiction’; they are real and
happening.90 An example could be helpful to determine the extent to which such potentially
opaque and unintelligible decision-making may affect people.
A sentencing court can deploy a private data driven model for the purposes of evaluating
the accused by calculating probabilities of future offence. For the sake of simplicity, it is
assumed that the model has been trained on historical criminal data about jurisdictions X and
Y covering the period from 2015 to 2018 and that it uses the defendant’s gender, economic
status and arrest record as risk factors. It is further assumed that, according to training data,
during the covered period, 2,000 crimes were committed in jurisdiction X; 1,900 of them were
committed by economically weak males with a previous criminal record; the rest 100 crimes
were committed by wealthy females without previous record. In jurisdiction Y, according to
the input, no crime was committed during that period. Yet the reality is that 10,000 crimes were
committed in Y during the covered period; all were committed by wealthy females, who had
never been arrested.
In a hypothetical situation, two different cases are heard before the above sentencing
court. In the first case, the accused, an unemployed male from X, has already been arrested
twice. In the second case, the defendant, a female lawyer from Y, has an income well above
average and no previous arrest record. Dependent upon its input, the model may recommend
that the former defendant be at high risk of reoffending and the latter be at low risk. This could
lead to an unfair mistreatment of all defendants resembling (or being) poor males from X with
previous arrest record. Such mistreatment would rely on an unfair past, ie the belief that these
males are more dangerous than wealthy females from Y with no criminal record.
Based on this existing belief, the model would forecast the unfair scenario that poor males
from X with arrest record would be at higher risk. By evaluating the accused as being at high
risk, the model would suggest that this unjust scenario be made real in present time. If the judge
relied upon the data driven evaluation, treated all defendants (being or) resembling poor males
from X with arrest record as being at high risk and convicted them, such defendants would be
disadvantaged for a behaviour that they might (but also might not) express in the future; and
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wealthy females from Y with no arrest record could be treated as innocent and escape
imprisonment.
This hypothetical scenario can exemplify data driven models’ potential partiality. Bias
may occur in many stages; before, during or after their design. 91 Literature seems to reject the
idea that new Big Data-sets can allow for impartiality. Rather, it suggests that Big Data and ML
technologies are far from being neutral.92 Data driven decision-making may discriminate
against individuals;93 it may do so, on the basis of uncertain future scenarios that can be
rendered reality at present time. As O’Neil has put it, people pay ‘for their treatment before that
might happen’.94 However, people, represented by numbers forecasting likelihoods, have long
been paying for ‘their treatment before that might happen’. Pre-emptive criminalisation, based
on expectations and likelihoods, is not a phenomenon introduced by data driven technologies.
It dates back to the nineteen-seventies, when criminal justice systems emphasised efficiency
over fairness, public security over due process and risk-oriented perspectives over
individualised rehabilitation.95
More precisely, statistical approaches to and numerical representations of people seem
absent in theories, like rehabilitation,96 supporting individualised sentencing with a view to
treating people in a humane way and preparing reintegration into society.97 According to such
theories, judges are given full discretion in deciding the type of sentence that can best fit a case
and treat an individual.98 Namely, one may commit murder and confess. The judge can use any
type of evidence to evaluate the offender’s personality; from testimonies about his mental
illness to scientific studies linking his illness to criminal behaviour. After using any means of
evidence, the judge can assess the defendant’s blameworthiness, culpability and likelihood of
reoffending. The methodology and outcome of such assessments, relying on evidence that can
be subjectively perceived, are dependent upon each individual case. Different cases and
offenders allow for different conclusions; this can lead to diverse sentencing decisions. In the
nineteen-seventies, this diversity raised the need for consistency,99 a need data driven models
could satisfy.
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Introduced as the successors of humanmade judgements, data driven models (or actuarial
tools) initially involved static criteria (eg, gender or criminal record); yet further developments
in the end of the twentieth century resulted in the use of dynamic (changeable) factors as well
(eg, health condition).100 Today, instead of relying on humanmade examination of evidence,
the discretional judge of the above murder-example can, at the risk of being transformed into
an executant judge, rely on data driven models, like the Level of Service Inventory-Revised
(LSI-R)101 or the Correctional Offender Management Profiling for Alternative Sanctions
(COMPAS).102 Such models may use risk factors (eg, gender) that are not blameworthy. The
fact that one is female is out of her control and can in no way contribute to committing murder.
Linking gender to blameworthiness and culpability would most probably be irrational and
unjustifiable. Still, gender and other factors might be good in foretelling likelihoods of future
behaviours.103
Data driven models aim neither at examining culpability for prior crimes nor at justifying
and explicating blameworthiness. They aim at predicting risk; and, in the name of correct risk
forecasting, they may use any supposedly accuracy-enhancing factor, from gender to shoe
size.104 Though not blameworthy, such criteria can be considered as valid for the purposes of
calculating probabilities. This can explain that what new forms of artificial intelligence have
introduced is magnified opacity and unintelligibility, rather than pre-emption; data driven
assessments, aimed at foretelling instead of explaining, neither reveal nor explicate how the
outcome (eg, the score ‘high risk’) is linked to the supposedly accuracy-enhancing factors (eg,
gender).
In the absence of data driven models, the evaluation of the accused would be the outcome
of due process, like examination of accessible evidence. The defendant affected could be aware
of and contest such evidence, as well as final judgment that could have been based on this
evidence. However, where data driven models replace due process, defendants can be judged
by proprietary data driven technologies, whose very existence they may ignore105 and whose
potentially unfair decision-making they may neither view nor challenge.106
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Importantly, the accuracy of such decision-making may be assessed and verified neither
by court nor by the private entity controlling the technology. Courts use such technologies to
reduce workload. Verification attempts would negate the efficiency-related purposes for which
the data driven model would have been deployed. Moreover, the private party is a for-profit
entity. This profit, inextricably linked to and highly dependent upon the very deployment and
use of the model, makes the private actor biased; he cannot be trusted in examining accuracy
of his own model, its inputs and outputs.107 Yet data that are not verified by court and that
cannot or should not be verified by the private actor can be used as the basis upon which judicial
power is exercised. Namely, inaccurate input (eg, that ‘coloured from X have engaged in
crime’) and biased output (eg, that ‘coloured from X are more likely to reoffend’) can become
the grounds of convicting decisions that affect the lives of those resembling (or being) coloured
from X. This way, judicial authority can be exercised on the basis of unverified data, potentially
incorrect information.
§II.5. Conclusion
Big Data may be beneficial, valuable and necessary. They can guarantee effectiveness
and efficiency, from safety in delivering health-related services to a better understanding of
climate change.108 Big Data can predict the weather, but also people’s behaviour. They may
resolve numerous problems, albeit, they do not always address inaccuracy and bias in, perhaps
opaque and unintelligible, data driven decision-making.109
Used by sentencing courts, data driven models are aimed at supporting long-established
pre-emptive strategies. They are implemented to prioritise risk assessments over understanding
of procedures; they are installed to work against, rather than with, the idea that the future is
(supposed to be) uncertain. This way, fairness and justice can be undermined and sacrificed in
the name of efficiency. Even though such undermining and sacrifice date back to the previous
century, they are now promoted through data driven technologies, well-embedded within public
procedures and controlled by private actors not subject to public checks and balances. Alleged
infringers, perhaps ignorant of the existence of such technologies, may be convicted on the
basis of unverified data driven evidence and without the chance of challenging accuracy of this
evidence.
The initial goals of AI were to make technologies act and think in human-like ways.
People seem to have accepted artificially intelligent models as truly smart, as capable of
performing tasks in manners that, if performed by humans, would be deemed intelligent.
Despite impressive levels of AI, it may not be the intellect of these technologies that should be
taken into consideration when addressing their regulation; rather, it may be the way in which
and the extent to which they affect people and their lives that should be borne in mind.110 There
may then be a need to accept that data driven technologies can carry some form of human-like
and Accountability in the Law of Search’ (2008) 93(6) Cornell Law Review 1149, 1175
<https://scholarship.law.cornell.edu/clr/vol93/iss6/11> accessed 5 October 2019.
107
Katherine Freeman, ‘Algorithmic Injustice: How the Wisconsin Supreme Court Failed to Protect Due Process
Rights in State v. Loomis’ (2016) 18 North Carolina Journal of Law & Technology 75, 92.
108
Kristian Kersting and Ulrich Meyer, ‘From Big Data to Big Artificial Intelligence? Algorithmic Challenges and
Opportunities of Big Data’ (2018) 32(1) Künstliche Intelligenz 3, 4 <https://doi.org/10.1007/s13218-017-0523-7>
accessed 5 October 2019; Wendy Lipworth and others, ‘Ethics and Epistemology in Big Data Research’ (2017)
14(4) Journal of Bioethical Inquiry 489, 490 <https://doi.org/10.1007/s11673-017-9771-3> accessed 5 October
2019.
109
Wenhong Chen and Anabel Quan-Haase, ‘Big Data Ethics and Politics: Toward New Understandings’ (2018)
Social Science Computer Review (forthcoming) 1, 2 <https://doi.org/10.1177/0894439318810734> accessed 5
October 2019.
110
Samir Chopra and Laurence White, A Legal Theory for Autonomous Artificial Agents (n 77) 154-155.

21

power-exercising capacity, when they make decisions that, if made by humans, would be
considered as fair or unfair, as ethical or malicious, as seriously affecting people’s lives and
fundamental rights.
The bigness and greatness of that effect seems to call for an understanding of decisionmaking, sentencing courts delegate to private data driven models, as exercise of power. Were
this the case, this form of power would –or should– be a legitimate form of power; it would –
or should– be an authority.
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III. DATA DRIVEN DECISION-MAKING AS EXERCISE OF AUTHORITY
§III.1. Introduction
Public power can be legitimised when compliant with the law and accepted by the people.
Exercising such power in the best interests of the people, public actors are bound by a general
duty to abide by law and ensure predictability to let citizens know what is prohibited. When
one is certain of what is forbidden, she can make her plans in life.
Namely, legislators may strictly forbid alcohol consumption by those under the age of
eighteen. A parent can be confident that her ten-year-old minor will not consume alcohol before
reaching this age. The parent trusts public authorities in keeping that age threshold relatively
stable. Were the minimum age being lowered almost every month by two or three years,
uncertainty would emerge; within less than a year, the ten-year-old child might be able to
explore today’s age restricted venues. In the face of such uncertainty, the parent would not be
able to trust public authorities in ensuring predictability. Therefore, the parent trusts public
actors in the sense that she behaves, as if today’s laws would be the laws of tomorrow.111 On
the other hand, no law remains unchangeable. The above age restrictions can be susceptible to
amendment, as society itself changes. The parent can then expect that a different age threshold
may be applied to her future grandchildren. From this perspective, she trusts public actors in
the sense that she acts, as if laws would remain relatively stable, rather than immutable.
To meet people’s expectations, public actors need to comply with certain requirements.
For example, were such threshold lowered to seventeen years old, legislators would have to
justify the amendment to prove compliance with law. In such a scenario, a reason might rely on
scientific evidence proving that people at the age of seventeen are sufficiently (physically and
mentally) mature. This could prove compliance with applicable legal provisions (eg, on
adulthood) and would, perhaps, persuade the people.
If legislators delegated decisions on such age thresholds to private data driven models,
similar justifications would be needed. Namely, if a model decided that twelve is the best age
marker for adulthood, but gave no reason for this, people would not be persuaded. Nor would
they be sufficiently persuaded, were the decision based on the reason that ‘processing of data
about alcohol use in early ages reveals no risk of addiction’. It could then be fair to demand
that, where public authorities delegate decisions to these models, data driven decision-making
should meet requirements that would be complied with, if public authorities made such
decisions.
This chapter analyses some important social and legal aspects of power. The goal is to
examine how the treatment of decision-making, sentencing courts delegate to private data
driven technologies, as exercise of authority could justify the application of fiduciary laws; a
potential application that is addressed in the next chapter.
§III.2. Transforming Power into Authority
With its roots in the Latin auctoritas, authority was originally understood as coming from
the inspirational auctor,112 the one who was worthy of respect by reason of his capacity to
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develop and improve things (augere).113 Suggesting an understanding of power in a moral sense,
auctoritas involved voluntary adherence on the basis of the auctor’s wisdom.114 The auctor’s
past and present repute could guarantee that power of an ethical nature and of a higher quality
would be exercised to bring rightness.115 His moral standing, armed with prestige or seniority,
could foster trust;116 it could allow for peace and prosperity, leaving no space for suspicion or
mistrust.117 Therefore, authority was linked to trust, to relying on the credible auctor. Even
though today the adage tends to go ‘power corrupts’,118 trust can be detected in contemporary
exercises of power. Such trust is not based on the auctor’s wisdom or moral standing. Rather,
as this section argues, trust is based on compliance with the law.
Power may refer to, among others, control, monitoring, surveillance, governance or
knowledge.119 It has been examined in several contexts and from various perspectives. From an
empirical perspective, power can be seen as an impact;120 an effect arising (mainly) in unequal
relations.121 Namely, parents can monitor children, physicians can influence patients and states
can control citizens.122 Understood in terms of how people interact, power can be related to
one’s capacity to peculiarly affect someone.123 This understanding, suggesting potentiality,
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broadens the scope of power. The capacity to affect, not the actual impact on, someone may
suffice for power to exist.124
Another approach to power relates to ways of its perception.125 In a positive sense, it has
been perceived as authority;126 that is, a concept linked to claims for adherence.127 Namely, a
state, exercising authority over citizens, can claim compliance with an order. Power becomes
authority insofar as it is accepted by those subjected to it.128 Citizens may be willing to comply
with the state’s authority, for such adherence would actually be in their own best interests.129
They may perceive it as fair, as portraying their values and goals or the public good. 130 Such
perceptions, legitimising power and transforming it into authority,131 are strongly related to the
rule of law, a concept requiring legitimation of power be conditional or highly dependent upon
compliance with law.
The rule of law demands that those in authority (eg, government) and those subject to it
(eg, citizens) abide by and conform to the law.132 From this perspective, power becomes
authority when compliant with law and where citizens obey. For example, the government,
assuming authority, can apply an environment-related measure to its jurisdiction. According to
this measure, a fine of EUR 50.00 should be imposed for littering by dropping cigarette butts.
The government has, at minimum, a duty to govern in accordance with law. It cannot keep that
measure secret, nor can it alter the fine every week from EUR 50.00 to EUR 200.00 and vice
versa. Adequate access to law and relative stability are required to enable people to obey it.133
By staying within the boundaries and limits set out in legal provisions, the state exercises
authority.134 Moreover, citizens can respect the measure. Even those who do not agree with the
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amount of the fine obey the rule, for it serves the purpose of environmental protection that they
identify with. People see the measure as reflecting their beliefs and deserving of obedience.135
Linking authority to the notion of the rule of law reveals the peculiar role that trust plays
in the public authority-citizen relationship.136 Citizens trust that the government does what it is
demanded to do. They trust that it complies with the law when making, interpreting or enforcing
it and that it provides for accessible systems that allow for public scrutiny. 137 In the above
littering-example, if a police officer arbitrarily imposed on a coloured woman a fine of EUR
300.00, he would be held accountable; the citizen could report him and challenge the fine.
Furthermore, people trust that measures taken by the government are for their benefit. Were the
above fine imposed only on women or the poor, the measure would be considered as serving
solely men or the rich and, therefore, as unfair.
Importantly, in the trust-like relationship between public authority and citizens, the rule
of law requires predictability.138 Where law is accessible, precise and relatively stable, citizens
can be certain of what they are allowed to do.139 Predictability also implies certainty that law
made is law agreed upon.140 However, actual consensus on each measure’s application may not
be possible. Citizens cannot confer trust with regard to any measure taken. This might require
that states subject all measures to, eg, referendums to ensure that trust is conferred. Admittedly,
states cannot undertake such everyday-referendums. What they can do is act, as if citizens
actually did actively agree upon measures taken; this way, states act upon authority, rather than
power. From this point of view, predictability and certainty, eg that law made is law agreed
upon, are artificial. Instead of conferring trust for each and every case, there is a presumption
of trust that the state exercises authority for the benefit of the people and in compliance with
law. This presumption makes exercise of power by the state justifiable.141 And rulers can
enhance their trustworthiness when they opt for openness, communicate their motives and
goals142 or disclose proof of just conduct.143
§III.3. Relying on Experts
A variant of authority involving trust is epistemic authority. Although all humans are said
to be related to homo sapiens (the wise man)144 not all people are experts. Therefore, an
authority is needed to play that role, where individuals lack expertise. Epistemic authority
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performs its role as an agent who is believed to have expertise.145 It is trusted as a credible,
accurate and reliable source, upon which one can rely to acquire knowledge.146 Acknowledged
as an expert with superior competence and reasoning capacities, such authority is believed to
be capable of analysing evidence and drawing conclusions.147 It can address a matter, on which
the one who trusts the authority is not expert.148 Therefore, epistemic authorities are trusted to
provide veracious and faithful information for the benefit of lay people.149 People, accepting
such authorities as legitimate, respect them. They also depend on them, for epistemic authorities
are believed to be better in making things right.150 In this context, an excellent example of
epistemic authority could be that exercised by a parent over her six-year old minor, who would
most probably perceive such power as undoubtful truth.151
Another example could be found in courtrooms. In criminal proceedings, a health
professional may be asked to provide her opinion on the mental condition of the alleged
offender.152 In such a case, the expert has a crucial role; her conclusions can be determinative
for the final judgment.153 To better perform this substantial role, the professional must be able
to justify her reasoning.154 Detailed explanations could strengthen her trustworthiness and
truthfulness.155 She can also opt for transparency, involving full disclosure.156 She can make
the grounds of and the phases followed to reach her conclusion fully accessible. Enabling others
to follow every single step of her reasoning can render her opinion verifiable and, thus, worthy
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of trust.157 Finally, how other professionals see her may play a decisive role in appointing her
to testify. If other experts believed she was reliable, she could be chosen by reason of her good
reputation.158 She could have her value measured on the basis of her past behaviour; she could
then be expected to engage in good conduct and provide credible information.159
The above health professional can be regarded as capable of doing what all people would
do, if they were better at getting knowledge. She can, thus, be seen as an advanced ‘version’ of
lay people.160 As such, an epistemic authority can be trusted by those seeking for expertise,
reasonableness or correctness.161 This way, trust can lead to knowledge, whereas its absence
may result in ignorance.162 This trusting for acquiring knowledge from sources beyond one’s
conscience allows for an understanding of epistemic authority as ‘the highest court of rational
appeal’163 or, as the next section stresses, the court of optimally ‘rational appeal’.
§III.4. In a Quest for Optimal Rationality
Law, reflecting authority, can refer to rules governing and made by the people. 164 It
involves both reason and fiat.165 Understood in terms of reason, law can be seen as epistemic
authority that directs one’s reasoning and is accepted as legitimate on the basis of its
expertise.166 From this perspective, law, seeking for fundamental principles, like justice and
fairness, enables human judgement to discover such principles.167 At the same time, law, as fiat,
as made by humans, involves decisionist authority.168 Like epistemic, decisionist authority
directs one’s conduct and is regarded as legitimate.169 Yet the reason for its legitimation is not
related to the belief that the expert is capable of making correct decisions; rather, it is legitimised
on grounds irrelevant to the very decision (eg, on the basis of procedural fairness).170 One may
therefore respect the authority and its decisions, regardless of whether or not the outcome of
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due processes is right.171 The interplay of epistemic and decisionist routes can become apparent
when applying and interpreting law.
As already mentioned, the rule of law demands certainty and offers trust in
predictability.172 Namely, where law is applied by courts, there is some confidence that the
judge will follow precedent and apply the appropriate laws to the particular case before her. Yet
there may be a case to which existing laws and previous cases seem neither relevant nor
applicable. In such a case, the judge does not decide on the basis of her morality. For she
represents the judicial system and delivers the judgment as court; she is bound by the law, not
by her own personal beliefs and desires.173 Therefore, she must find how existing laws,
including case law, can be best comprehended and, perhaps dynamically, interpreted and what
these laws can tell about the particular case before her.174 This can be seen as a quest for justice,
a search for principles that may be neither clearly defined nor explicitly addressed by laws.175
In such cases, the judge is given discretion to identify and interpret these principles in the
way that is, in her (ie, the court’s) view, the most appropriate. 176 To do so, the judge must not
exceed the limits of her discretion; rather, she has to strike a fair balance between the duty to
be independent and the duty to respect precedent. On the one hand, she has to stay within the
boundaries set out by judicial independence and not become arbitrary; and, on the other hand,
she must follow previous decisions, but not mechanically apply them to the case before her.177
This quest reveals that epistemic expertise, within the context of the rule of law and in particular
relation to public authorities, is strongly associated with the integrity and professional
qualifications of the authority who is given discretion and undertakes the reasoned quest for
justice and fairness.
This quest can be successfully accomplished, for it is accompanied by fair procedures that
decisionist authority suggests. For instance, procedural safeguards in various stages can support
the independence of the judiciary. Regardless of how a judge is selected, eg appointed or
elected, her selection is based upon her integrity and professional qualifications.178 Such
selection criteria, taken together with, among others, the guarantee of tenure or stability of
salary, can ensure freedom from external factors that could prejudice independence.179
Safeguards, provided for by the way the judiciary is institutionalised, include further
independence-related guarantees that are well-embedded within procedures, from openness of
the hearing process to lack of partiality or absence of inappropriate influence when
adjudicating.180
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This analysis provides useful insights into how decision-making is explicated. The judge
must justify her quest for justice.181 Litigants accept her authority, for they acknowledge her
capacity to explain decisions. Yet the judge does not give reasons to prove her skills, as can be
the case with epistemic authorities outside the public sphere (eg, the above health professional
testifying before court). Rather, the judge justifies decisions to prove compliance with law; and,
where no case law seems applicable to a particular case, she must explain why the peculiar facts
of that case are such that make predictability fail.182 In such a case, she must use her discretion
to understand and interpret existing laws in the way that her integrity and professional
qualifications consider as the most appropriate. The above epistemic aspects are aided by the
decisionist role, requiring adherence to fair and open processes. This particular understanding
of law in terms of how it is applied, justified and interpreted can be fruitful to examine how
optimal accuracy can be met in judicial decision-making.
In general, a judge is required to be independent and unbiased.183 Even though an
impartial judge can apply the suitable rules, which she rightly interprets,184 there could always
be some space for bias. This could undermine fair process and the accuracy of its results.185 The
right to fair procedures, guaranteeing some minimum standards that could allow for correct
decision-making, exists in many jurisdictions.186 Yet there is no right to the ideal process that
would in all cases guarantee the absolutely accurate decision.187 The goal seems to be that of
diminishing injustices in particular cases, rather than achieving complete justice in any
scenario.188 One might argue that such perfect decision-making could only be performed by an
absolutely unbiased judge, who would be armed with complete knowledge of and expertise on
everything.189 But it seems that there is no such judge; nor is there any such person. The ideal
and completely unbiased judge seems to be a mythical hero.190
Like all humans, judges carry biases. It would be unreasonable to demand that judges
should abandon their feelings and experiences, reject social relations and have no life outside
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the courtroom.191 Seeking for completely unbiased judges could result in disqualifying
everyone.192 As no human knows everything, judges need not and should not know everything
to decide on cases. This concept can be captured in Čapek’s tale ‘The Last Judgment’.193 A
deceased criminal is heard before human judges, who are to decide on his fate. God testifies
before the tribunal to support the deceased. But human judges condemn the criminal. Before
serving the sentence, the deceased asks god ‘why don’t You Yourself do the judging?’ and god
replies ‘Because I know everything (…) If judges knew everything (…) they couldn’t judge
either’.194 This tale is often quoted to exemplify humans’ inability to be perfect.195
Even though human perfection seems impossible and, most probably, undesirable, in case
of judicial decision-making, some form of quasi-perfection or some particularly high standards
of accuracy may be needed. For the judiciary is believed to be different from other public
decisionmakers in the sense that peculiar impartiality is needed to decide on the basis of the
particular facts of each case.196 People, whose values and beliefs are reflected by the judicial
decision, accept the judge as the authority that complies with the rule of law and applies,
justifies and interprets law to serve society and the public interest.197 The judge’s decision is
accepted as legitimate as long as and to the degree that it represents the people, the real basis
of all judge’s deeds.198 People’s expectations can be fulfilled, insofar as the judge minimises
partiality and imperfection, to the extent that she becomes optimally rational. Such optimal
rationality can be achieved, where judges fulfil their epistemic and decisionist duties; where
they sufficiently justify the decision-making and adhere to fair procedures.199
The duty to justify decisions can be fulfilled where the judge, after having fully
considered the peculiar facts of each case, explains the decision-making in reasoned and
intelligible ways and in terms of acceptable principles.200 Her training and experience can
enable the judge to disinterestedly make decisions;201 and her particular expertise, ie her
integrity and professional qualifications allowing for compliance with law, can make her
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become aware, or aim to become aware,202 of her biases, which she must address when
performing the judicial reasoning.203 To fight against her own partiality, the judge can practice
dialoguing with non-experts;204 or with experts whose opinions can work as epistemic audit.205
This epistemic role of the judge is supported by the decisionist duty to adhere to fair procedures.
The latter are seen as fair, where an individual is given voice and fully enjoys her right to be
heard by an impartial judge, who respects her dignity by taking into full account the peculiar
facts of her case.206 Such voice and genuine possibilities to exercise the right to a fair hearing
are given, where, eg, a judge carefully listens to the litigants’ claims in open processes that
subject decision-making to appeal and public scrutiny.207
Hence, the combination of epistemic and decisionist authority allows for decisions that,
though not perfect, are the most likely to be accurate.208 This way, subjectivity, partiality and
imperfection can to a great extent be minimised; inequalities that would otherwise emerge in
each particular case can be diminished. Competent judges with optimal reasonableness and
knowledge would most probably be the ones whom all litigants would wish to decide on their
cases.209 They are the optimally rational adjudicators.
§III.5. Data Driven Exercise of Judicial Authority
So far, it has been argued that authority, as a form of power, involves the capacity to
peculiarly affect someone. As legitimate power, it is accepted insofar as it complies with law
and to the extent that it represents its grounds and basis, ie the people. Since trust can be hardly
conferred for each and every decision taken, there is presumption of trust. People make their
plans, as if public authorities were compliant with law and acted for the people’s benefit. The
discussion on epistemic authorities reveals that expertise –in the sense of skills and knowledge–
is believed to be involved, where authority is exercised over, yet for the benefit of, the people.
In the judicial context, this expertise can be understood in terms of integrity and professional
qualifications on the part of the judge who exercises discretional power. Finally, by justifying
decisions and adhering to fair procedures, the judge can achieve optimal rationality. The above
features of authority can be applied to decision-making sentencing courts delegate to private
data driven technologies.
As discussed in chapter II, such decision-making seriously affects individuals. Judicial
decisions, based on data driven risk assessments, can deprive the accused of her freedom. Such
impact becomes more apparent, where the alleged infringer cannot contest the validity of data
driven evidence or where biased predictive models suggest high likelihoods of reoffending on
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a discriminatory basis. This tremendously affects defendants, who may be completely unaware
of the very existence of the private technology or who can neither access nor contest its data
driven rationale. Worse, judicial authority can be exercised on the grounds of data, whose
accuracy is verified neither by the court, using the technology, nor by the private actor,
controlling the data driven model.
Furthermore, data driven decision-making involves expertise equal to or better than that
of intuitive thinking.210 As this decision-making becomes necessary part of judicial procedures,
its expertise resembles that of the judge exercising discretional power. For the role delegated to
data driven models is that which was previously performed by the judge –who would evaluate
the defendant. When making such decisions, judges are presumed to be trusted.211 They are
public authorities, whose legitimacy is based on their compliance with law and dependent upon
their acceptance by the people, by those to whom decisions must be justified. That decisions
were delegated to private technologies does not alter their public nature; nor does it negate the
impact that such decisions have on people. Where decision-making moves away from public
actors, but has exactly the same factual and legal impact on individuals, it would be fair to
demand that it be bound by mechanisms to which public actors (here, judges) would be
subjected, if they made these decisions.212
As indispensable part of the public authority exercised by the judge, data driven decisionmaking can and should fulfil the epistemic and decisionist functions to achieve optimal
rationality and fairness. Aimed at evaluating the accused, data driven decision-making is a task
previously performed by a judge, but also evidence and process with substantial role that can
be decisive for the judgment and work as substitute for the judicial reasoning. As evidence,
such decision-making must be subject to evaluation by the accused;213 as part of the process
and the public hearing, it must be accessible to the alleged offender and the public;214 and as
phase of, or substitute for, the judicial reasoning, it must allow for the provision of adequate
reasons to ensure that, eg, the judgment was not manipulated.215 If such requirements are not
met, the right to be fairly heard by an impartial judge can be jeopardised. Therefore, there is an
acute need for justifications and compliance with fair procedures, where these technologies are
used in the course of exercising judicial authority.
A human approach to data driven decision-making can fulfil this need. As already
discussed, the perfect judge, freed from any bias, is a myth. Yet some truth can be hidden in
every myth.216 In a quest for such truth, legal systems allowed for the interplay of epistemic and
decisionist roles to reach optimal rationality. In case of data driven technologies, imperfection
and partiality have been repeatedly reported in literature.217 This seems hardly surprising;
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artificially intelligent technologies, aiding and enhancing contemporary data driven rationales,
have from the very beginning been aimed at thinking in the same way as humans;218 as rarely
transparent, not always intelligible and often partial humans.219
In both human and data driven decision-making unwanted risks can emerge. There have
been cases where judges acted for their own benefit or let justice be done secretly;220 and there
have been situations where data driven models treated inaccurate data as representative.221 Were
the paradigm of the optimally rational judge applied to data driven decision-making, the latter
would be (demanded to be) justified, interpreted and subjected to scrutiny and audit.222 From a
technical perspective, optimally sufficient justifications and reasons could and can be given.
Namely, post-hoc interpretations or pedagogical/local explanations techniques have been
suggested to explicate, to an optimal degree, opaque data driven decision-making.223 Reverse
engineering and similar investigative practices can also offer insights necessary for overcoming
important obstacles to comprehending data driven rationales.224 Such technical approaches can
be further supported by open-algorithm projects that allow for scrutiny and audit.225
Hence, technical measures, promoting reasoned justifications, and open processes,
enhancing scrutiny and audit, can allow for optimal levels of rationality and fairness. Even
though such measures and processes could (or should primarily) be applied, where sentencing
courts delegate decisions to private data driven technologies, they are not. For there is no
mechanism to subject private technologies to public systems of checks and balances. However,
as data driven decision-making becomes exercise of judicial authority, the introduction of such
a mechanism can be justified. It would satisfy the need to guarantee that these models treat
people as citizens, who can fully enjoy and exercise their fundamental rights; not as consumers
involved in marketplace-like situations.
§III.6. Conclusion
Data driven technologies are becoming impressively intelligent. They seem to move fast
from lower to higher levels of the pyramid ‘data-information-knowledge-wisdom’.226 Yet
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whether or not they can reach the top of this pyramid may be questionable. For they are believed
to not need wisdom.227 Related to acts of benevolence aimed at serving others,228 wisdom might
be absent in data driven rationales. If this is the case, then such technologies may fail to take
that which is believed to be at the heart of the notion of wisdom, ie responsibility or the ‘will
to responsibility’.229
The analysis made in this chapter suggests that decision-making, sentencing courts
delegate to private data driven technologies, can be treated as exercise of authority, as integral
part of the authority the judge exercises. Yet it seems that the technology itself is not the one
capable of being held responsible for its decision-making. The treatment of such decisionmaking as exercise of authority calls for a person bound by the duty to ensure optimal
reasonableness and fairness,230 the duty to sufficiently justify the decision-making,231 the duty
to act for the benefit of others232 and the duty to pursue other-regarding purposes.233 That is, a
fiduciary duty, a duty of a person who can be (presumed to be) trusted.234
Hence, the treatment of such data driven decision-making as exercise of authority can
justify the application of fiduciary laws. What remains to be examined is how such laws could
be applied to ensure that data driven decisions, sentencing courts delegate to private
technologies, would serve the best interests of the people.
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IV. THE ‘FIDUCIARISATION’ OF THE JUDGE
§IV.1. Introduction
The fiduciary concept is most commonly discussed in private contexts. Namely, a
physician must serve the interests of her patient, who trusts her that she will recommend the
right treatment. This duty to serve the interests of another is the requirement of loyalty, the crux
of the fiduciary notion.235 The physician exercises power over her patient. She can affect him;
suggesting a wrong drug can be detrimental to his health. She must prescribe the drug that is
the best for his treatment, not the one she receives bonuses for from the pharmaceutical
company, whose products she recommends. Moreover, this type of power, exercised by the
physician to heal the patient, has been accepted as legitimate since, at least, the era of
Hippocrates. Thus, the physician exercises authority (legitimate power) that can affect her
patient’s important interests (his health); and the patient, trusting the physician, becomes
peculiarly vulnerable to her authority –she could recommend the wrong drug. As this chapter
analyses, fiduciaries can arise from such trust-like relationships entailing exercise of authority
that affects one’s interests and renders him peculiarly vulnerable.
From this perspective, a bank robber, who takes hostages and provides them with food,
is not a fiduciary. Even though her conduct (providing or denying food) affects the interests of
the hostages, who become vulnerable to her power, that power is not authority; it is exercised
in the illegal context of robbing a bank and taking hostages. In a legitimate scenario, a parent
feeding her triplet babies can be seen as a fiduciary. It can be assumed that the parent has one
feeding bottle of milk. If she feeds one triplet, the interests of the other two will be prejudiced.
To serve the interests of all triplets, she has to reasonably and fairly distribute milk so that all
receive one third. Here, the duty of loyalty means reasonableness and fairness in serving the
interests of all triplets. As this chapter argues, this can be the case with beneficiaries involved
in one-to-many relations. For instance, a fiduciary, trusted by investors to manage their assets,
can serve the trustors’ best interests by reasonably and fairly distributing profits.
This chapter discusses the fiduciary idea in the public realm. It stresses that, even though
one-to-many relations are almost always the case with a public authority that can affect many
individuals, not all public actors can qualify as public fiduciaries. Furthermore, since public
authorities are already bound by the duty of reasonableness and fairness, the chapter focuses on
the judge to detect what the fiduciary conception, or the ‘fiduciarisation’, of the judge can add
to the notion of the rule of law –or the idea of the epistemic and decisionist authorities. Finally,
the chapter applies this ‘fiduciarisation’ to the data driven context, with the ultimate goal of
assessing how the fiduciary concept could make data driven decisions sentencing courts
delegate to private technologies serve the best interests of the people.
§IV.2. From Believing in Gods to Trusting Authorities
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The fiduciary notion is etymologically linked to ‘fides’, a term strongly associated with
faith,
loyalty,237 trust238 and confidence.239 Fides can be found in Latin ‘fiducia’ and
‘fideicommissum’.240 The former, involving confidence,241 can be regarded as a ‘fiduciary
agreement’;242 and the latter, entailing trust,243 can be seen as something entrusted to and
managed by someone for the benefit of the entustor.244 Perceived as the necessary basis of
fairness, justice and well-being,245 fides was given a divine status; the ‘goddess of good
faith’.246 Carrying fruits or grains, she portrayed peace, wealth and the promise that auctoritas
in control of resources would fairly and reasonably distribute goods.247 Therefore, fides was
involved in asymmetric relations where authority was trusted to bring reasonableness and
fairness.248 This can reveal a strong link between the fiduciary notion and the concepts of loyalty
and trust.249
Trust has been discussed in numerous fields, from psychology and political sciences to
economics or anthropology.250 It can be context-dependent and various definitions have been
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attributed to it.251 It has been seen as the core element, the ‘chicken soup’, of human life252 or
the crux of ideal relationships.253 Despite its many shapes and sizes, there is some consensus
on the significance of trust for human relationships.254 It is necessary to address uncertainty and
vulnerability in numerous fields.255 As analysed in the previous chapter, citizens trusting the
state act as if they knew laws of tomorrow. Trust then enables people to act as if there were no
uncertainties.256 This as-if-feature involves a fiction,257 the ‘most real fiction’ where people
pretend to be aware of the future, of which they are actually completely ignorant.258
Entailing such fiction, trust can overcome complexities and black-boxes;259 it can address
opacity and ignorance.260 Even though some have discussed trust as a result of predictions and
calculations,261 to others, ‘trust begins where prediction ends’.262 The latter approach assumes
that the entrustor is incapable of predicting.263 Uncertainty, with which trust works,264 allows
for no modelling, no numerical predictions.265 One relies upon another’s conduct;266 he has
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confidence that her future behaviour will identify with his will.267 He believes that she will act
disinterestedly, honestly and in good faith.268 She is expected to actually do good, rather than
exploit or expose him and his interests.269 Expected to engage in such good deeds, the entrustee
and her conduct can peculiarly affect the entrustor.
Thus, trust addresses asymmetries and is in a positive sense linked to power, 270 the
potential impact on someone.271 Trust can then work with power. Where power is seen as
legitimate, trust can work with authority.272 And it can work with fiduciaries,273 who are always
about authority.274
§IV.3. Exploring and Transforming Fiduciary Duties
Courts have been discussing fiduciaries for the past three hundred years.275 However,
what fiduciary means is not always clear. Addressed as ‘a taxonomic nightmare’,276 the
fiduciary has been understood as a dynamic concept,277 a notion in a never-ending quest for its
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own theory.278 It has been linked to discretion,279 reasonableness,280 vulnerability281 or
dependency.282 Established by law or emerging in situations that involve exercise of
authority,283 fiduciary relationships may vary.284 Yet they are said to exist in trust-like
situations,285 where, at minimum, there is exercise of authority, that can peculiarly affect the
interests of a person, who is, thus, particularly vulnerable to that authority.286
Trust-like situations, meeting the above indicia, could include the parent-child,287 the
lawyer-client, the psychiatrist-patient288 or the human-animal relation.289 In the absence of an
exhaustive list, fiduciary laws may cover and regulate relationships, where, eg, one’s actions
resemble those of a fiduciary290 or where uncertain terms and conditions can be neither
predicted nor pre-agreed.291 For instance, some have proposed the fiduciary notion to protect
future generations from climate change.292 Others have analysed the status of states or the role
of international institutions as ‘fiduciaries of humanity’ bound by the duty to take responsible
actions and make intelligible decisions.293 Fiduciaries have also been suggested to safeguard
impartiality and fairness,294 where judging is undertaken without the consent of the judged.295
New fiduciary relationships can therefore arise to introduce fairness and justice, protect
the vulnerable parties and impose strict duties on the powerful. From this perspective, there is
some form of solemn, sacred, duty requiring that the one who betrays these trust-like
relationships, be it the state betraying the people or the parent betraying her child, be regarded
278
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as ‘the common enemy of every man, woman, and child’.296 This sanctity suggests a moral
understanding of the fiduciary notion to guarantee that the ones exercising authority over others
serve the best interests of those others. It is a sanctity strongly related to or directly deriving
from the duty of loyalty.
Loyalty has been regarded as one’s voluntary commitment and total dedication to a
purpose.297 The loyal fiduciary must act honestly, without opportunism, for the benefit of
another.298 This entails selflessness or ‘other regarding’;299 and some have argued for a fiduciary
or voluntary society,300 where trust would be understood in moral terms as inviolable or
sacred.301 Were trust betrayed, fiduciaries would be held ‘to something stricter than the morals
of the marketplace’.302 Loyalty requires genuine desire on the part of the fiduciary303 to act for
the benefit of another and actively fulfil her duties intentionally, not by chance. 304 Aiming at
commitment and adherence but also at avoiding conflicts of interests,305 loyal fiduciaries must
minimise temptation and act faithfully in the best interests of others.306 This prevents a fiduciary
from being the ‘judex in sua causa’.307
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The duty of loyalty is at the heart of the fiduciary concept.308 To Gold, ‘(f)iduciary
relationships require a legal duty of loyalty, full stop’.309 Importantly, where many beneficiaries
are subjected to the same authority, this essential duty of loyalty becomes a duty of
reasonableness and fairness.310 The fiduciary must exercise authority in pursuit of the
beneficiaries’ goals.311 To serve potentially competing interests, she must adequately justify her
decision-making but also provide for the appropriate safeguards required by procedural
fairness.312 She must disinterestedly act as a trusted authority and make discretionary decisions
for the benefit of each vulnerable individual.313 After having realised the interests of her alteregos,314 she can make the fairest possible decision that serves or even furthers these interests.315
Another important aspect of the fiduciary notion is the presumption of trust.316 As long
as there is authority that peculiarly affects the interests of vulnerable others, fiduciary
relationships can arise, regardless of whether consent was actually obtained.317 There is no
requirement of delegation, as a ‘sine qua non’ condition, in the fiduciary mechanism.318 This
presumption makes the machinery work, where trust cannot be easily conferred. 319 This
resembles the presumption of trust that (public authorities, eg) judges make fair and reasonable
decisions in the best interests of the people and that they justify decisions, which are legitimate
to the extent that they represent the people, the ‘actual ground and foundation’ for judicial
decision-making.320
Aside from presumption of trust, the aspects of reasonableness and fairness are also
essential features of public authorities. As the analysis of chapter III demonstrated, a public
authority, affecting individuals and rendering them peculiarly vulnerable, is bound by duties of
reasonableness and fairness owed to the people, the many classes of beneficiaries (potentially)
subjected to and affected by this authority. It could, thus, be argued that there is not just an
overlap or an intersection between fiduciaries and public actors; one could claim that all public
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authorities are fiduciaries of the people.321 Yet some clarifications are needed to make the
argument for potential public fiduciaries.
§IV.4. Public Fiduciaries and the Fiduciary Judge
The fiduciary concept is derived from private law and, in particular, private trust-like
relationships involving exercise of authority that can render the beneficiary particularly
vulnerable to the fiduciary. The peculiarities of these indicia, ie authority and vulnerability
involved in trust-like relationships, must be taken into due account, if fiduciary duties are to be
imposed on public actors.
In private relationships, same fiduciary duties can lead to dissimilar requirements.322
Namely, in the lawyer-client relation, the duty of loyalty means that, eg, the lawyer must handle
a particular case for the benefit of her client by, eg, representing him before court, making her
best efforts to support his claims, appointing appropriate witnesses or offering the best possible
advice to meet his best interests. In the context of the parent-child relation, the duty of loyalty
implies that, among others, the fiduciary parent must undertake all actions that are in the
interests of the minor and that the child is incapable of undertaking, from registration at school
and regular visits to paediatricians to providing food or clothing. Therefore, the same duty of
loyalty comes in many shapes and sizes;323 it is the particular relationship that defines the
content of the fiduciary duty.324
This relationship-dependence becomes more apparent when shifting from one-to-one to
one-to-many relations. Contrary to the above parent-child and lawyer-client scenarios, in the
manager-investors relation, the duty of loyalty requires that the fiduciary, managing investors’
assets, reasonably and fairly distribute profits among the many investors.325 Such one-to-many
relations seem to be the case in the public sphere, where a single authority is exercised over
many individuals. Here, public authority is held for the benefit of the people, whose interests
must be served with reasonableness and evenhandedness.326 This could allow for the treatment
of all public authorities as quasi-private fiduciaries, exercising discretionary power over many
individuals, or as sui generis fiduciaries, whose very statehood, resembling fiduciary’s legal
status, is capable of triggering fiduciary duties.327
In any (quasi-private or sui generis) scenario, for public actors to be treated as fiduciaries,
they should, first of all, meet the indicia involved in trust-like relationships entailing authority
that affects the interests of others and renders them peculiarly vulnerable. Authors, arguing for
the fiduciary status of public actors, have specified and delimited these conditions; this seems
to narrow down the range of potential public fiduciaries. For example, to Fox-Decent, not all
types of authorities, interests and vulnerabilities can meet the fiduciary conditions. Authority
must be discretionary and administrative, affect the important interests of the beneficiary and
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be exercised for the particular purposes that the beneficiary cannot herself achieve. 328 FoxDecent explicitly adds that such authority must be ‘other-regarding, purposive, and
institutional’.329
These remarks can exclude, among others: self-regarding exercises of power, like one’s
authority over her own assets; accidental exercises of power not targeted at meeting particular
(other-regarding) purposes; or unlawful exercises of power that cannot be institutional.330 Yet
these clarifications hardly affect fiduciary considerations regarding public actors. In general,
public authorities do not exercise power for their own benefit. Namely, public power exercised
over public land is other-regarding in the sense that it is power exercised over land that belongs
to the public, the people. Moreover, public authorities serve particular other-regarding purposes
and no public power can be inherently unlawful. In contrast, it seems that public power is by
nature institutional and always targeted at serving other-regarding purposes.
What seems to really narrow down the range of emergent public fiduciaries is the
requirement that solely the important interests of others constitute the subject of the fiduciary
duty.331 This demand excludes all exercises of public power that do not affect such crucial
interests and focuses only on authorities that enjoy a higher degree of public trust.332 The range
of potential public fiduciaries could be further limited to situations, where authority directly,
rather than indirectly, affects such crucial interests.333 From this perspective, the state can be
the fiduciary of aboriginals, when it directly affects their important interests, like control over
their land. This was the case with the state-Indian relation, where, interestingly, the court
acknowledged the fiduciary relationship on the basis of the case’s peculiar vulnerabilities and
the judge’s ‘moral judgement’, rather than the law.334 In this example, the state owes fiduciary
duties to the Indians, ie those whose forests it controls. However, in public contexts, it may not
always be clear to whom fiduciary duties are owed; public power is held for the benefit of the
people, who may not be easily identifiable.
The paradigm of the judge can exemplify this issue of identifiability. The judge, holding
discretionary power over the crucial interests of others, exercises institutional authority to
achieve particular other-regarding goals. Her authority can render individuals peculiarly
vulnerable. Namely, after striking a fair balance between individual interests and the public
interest, the judge can order a sentencing decision that deprives the accused of his liberty. Here,
the vulnerable party seems to be the defendant, whose important interests (eg, liberty) are
affected. Yet, at the same time, this sentencing decision serves the interests of society as a
whole. For example, by convicting a person engaging in sex offences against minors, the judge
keeps all children safe and, by convicting a murderer, she keeps society as a whole safe. If the
judge fails to strike a fair balance between the liberty of the sexual exploiter or the murderer
(individual interests) and public safety (the public interest), the people (the children or society
328
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as a whole) are those who become vulnerable and whose important interests are affected by the
decision.
Hence, in the paradigm of the judge, the people, including and going beyond the litigants
of the particular case, can be the beneficiaries whose crucial interests are at stake. 335 These
people can also include individuals who are not members of the citizenry. For instance, a Greek
citizen, who commits a crime in the Netherlands, may be deprived of her liberty by a Dutch
court; and a Dutch court’s decision denying maintenance payments by a Dutch parent can affect
the important interests of her children, who may be Greek citizens. Therefore, the judge can be
deemed as the fiduciary of the people (not just litigants, not just citizens) who are potentially
subjected to and affected by her authority. From this point of view, the judge is the fiduciary of
the ‘citizens of the world’.336
Admittedly, this approach makes the beneficiaries a broad group of persons, who would
not be easily identified or identifiable. Yet identifying beneficiaries in fiduciary contexts (eg,
administration of firms by directors) can be a complex task.337 Importantly, identifiability of
beneficiaries is not needed in some fiduciary relationships. Namely, charitable trusts are aimed
at serving the public interest or the interests of an indefinite group of individuals and often lack
particular identifiable beneficiaries.338 Besides, where the public interest is the subject-matter
of the fiduciary duty, courts have treated future generations as beneficiaries of today’s exercises
of public authority.339
The above perspectives recommend that identifiability be not a constitutive element of
fiduciary relationships. In line with these approaches, it has been suggested that judges can be
the fiduciaries (not only of the people, but also) of the law. According to this suggestion, judges
exercise authority for particular abstract purposes that meet the requirements of the fiduciary
notion.340 Namely, when applying and interpreting law, judges exercise authority that affects
the important interests of the people for the abstract and other-regarding purpose of serving the
body of law.341 Treating judges as fiduciaries of the law can transform the hard task of
identifying beneficiaries into a quest for the purposes judicial authority must serve.342
As discussed in chapter III, this is a quest the rule of law can address. Features of the rule
of law, such as predictability or certainty, require that the judge be compliant with the law and
fulfil her duties of reasonableness and fairness. The judge must, at minimum, justify the
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decision-making (as epistemic authority) and adhere to procedural fairness (as decisionist
authority). These demands identify with the particular version of the duty of loyalty in the
context of one-to-many relations. Hence, the question seems to be what the treatment of the
judge as a fiduciary –whether as a fiduciary of the people or as a fiduciary of the law who would
in both scenarios affect the people’s important interests– can add to the notion of the rule of
law.
From a theoretical perspective, the fiduciary conceptualisation of the judge can attach a
moral aspect to her legal duty to respect the interests and the dignity of those potentially
subjected to and affected by her authority.343 It can highlight the importance of loyalty in the
sense of fidelity to other-regarding purposes.344 Linking such morality to the judge’s legal duties
can allow for a better understanding of the people as the justification for and the basis of the
judicial power. Moreover, fiduciary laws can introduce sensitivity toward the interests affected
by the judicial authority.345 Being relationship-dependent, fiduciary duties can underpin and
remind public trust, which is not always apparent, since it is most often presumed rather than
conferred.346 Having said this, the fiduciary conception can allow to focus on the vulnerable
people, who are often incapable or hardly capable of achieving the goals the judge is given
discretion to pursue for the benefit of the people.347 All the above theoretical perspectives allow
for a normative approach to standard principles of public law348 that can result in a better
understanding of the legitimacy of the judicial authority.349
Moving on to more practical implications, fiduciary laws can better specify cases where
–or conditions upon which– delegation of public power can be allowed. In the fiduciary context,
delegating discretion is, in principle, prohibited;350 and, in the public (and judicial) context,
delegating discretion, eg, to private actors can result in unchecked exercises of power. 351 The
fiduciary conception can add a reminder that, where delegation is lawfully permitted and the
judge is assisted in decision-making, it is still the fiduciary judge who must make the final
judgment independently.352
Importantly, the fiduciary notion can transform theoretical demands into actual duties.
The rule of law entails normative requirements, such as reasonableness, fairness or the
presumption of trust. Fiduciary relationships are real and happening and fiduciary duties are
actually imposed on those in authority.353 Instead of having those in power determining the
terms and conditions of relationships where consent is absent, legal duties are imposed on them
as the fairest way possible to regulate such relationships.354 These duties, holding the powerful
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accountable,355 actually protect the vulnerable, who, in the judicial context and like a minor in
the parent-child relation, can become subjected to and affected by authority exercised, even
though she did not consent to such subjection.356
In addition to the above theoretical and practical implications for the rule of law and the
notion of the judge, the fiduciary approach to the judge can be beneficial for the very fiduciary
concept and its potential extension to certain public actors. It can result in a better understanding
of the concept of the private fiduciary, as well as satisfy the need to use long-institutionalised
authorities as the reference point to assess the underlying ideas of the public fiduciary. 357 The
well-established authority of the judge can be the particular reference point to examine and
highlight the convergence and intertwining of true willingness –usually involved in the idea of
the private fiduciary– and obligingness –that is often the case with public actors.
More precisely, the fiduciary notion implies authentic desire to serve the interests of
others. One choosing to become a physician may not be fully aware of fiduciary laws, albeit
she knows that medical life and practice are accompanied by legal obligations. She is both
willing and obliged to fulfil these legal duties to benefit patients. Namely, she is bound by the
duty of loyalty precluding self-interested behaviour358 or the no-profit rule prohibiting her from
extracting profits from the physician-patient relationship.359 Such fiduciary duties and rules,
introducing obligingness into the private sphere, can be mandatory and non-waivable to address
asymmetries and vulnerabilities360 and to highlight that a fiduciary relationship can be a status
not subject to contractual negotiations.361 Thus, private fiduciaries willingly adopt the idea ‘my
acting for you’ but are, simultaneously, obliged to adopt it.362 Still, one chooses to become a
physician because of her good and sound motives of benevolence;363 no law requires her to
become a physician.
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The same is true for the parent or the judge. No one is obliged by law to become a judge.
One becomes a judge, because she wishes to serve the people, the law and other-regarding
purposes. She knows and willingly accepts that, once she becomes a judge, she will be bound
by duties of public nature and subjected to mandatory mechanisms of checks and balances. This
voluntary undertaking to serve the public good comes with something stricter than legal duties
imposed on physicians or parents. Such undertaking can reveal with great clarity how one,
motivated to do good, can voluntarily enter a relationship, where meeting loyalty-like
requirements is mandatory. These considerations allow for a better understanding of
voluntariness in the fiduciary context. And the judge, reflecting the triumph of impartiality and
required by law to reach the impossible and become freed from bias, can best demonstrate how
the fiduciary’s genuine desire to disinterestedly serve others can still exist as authentic
willingness intertwined with, but not manipulated by, mandatory mechanisms.
The fiduciary conception of the judge can go beyond discussions on theoretical and
practical implications for both the judge and the fiduciary notions. It can be a necessity triggered
by data driven decision-making, sentencing courts delegate to private technologies, to make
such decision-making serve the best interests of the people. To develop this argument, the
concept of the data controller is briefly analysed.
§IV.5. To Infringe or to Comply with the Law?
Data driven models can be trained on personal data to make decisions judges delegate to
them. Such training, involving processing of personal data, can trigger obligations imposed on
the (private) ‘data controller’;364 that is, a concept introduced to guarantee accountability.365
Determining the purposes and means of the processing, controllers must comply with general
principles of data processing.366 Under the European regime, these principles are: ‘lawfulness,
fairness and transparency’, ‘purpose limitation’, ‘data minimisation’, ‘accuracy’, ‘storage
limitation’, ‘integrity and confidentiality’ and ‘accountability’.367 Several duties are imposed to
safeguard these principles; albeit, unwanted risks of Big Data, from opacity and unintelligibility
to the tendency to collect the biggest possible data, may challenge the principles, with which
controllers must comply.
Namely, to adhere to the principle of fairness and transparency, controllers must provide
intelligible information about the data driven rationale.368 However, complex data driven
procedures may not be susceptible to comprehensive explications, where the very controllers
can neither know nor understand how their models make decisions.369 The principles of fairness
and transparency can be further challenged, where huge amounts of data are collected in the
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absence of people’s awareness.370 Furthermore, data controllers are required to implement
technical mechanisms to comply by-design with the processing principles.371 Yet how the
overall structure of processing could adhere to such principles is not always clear. For instance,
failure to specify the processing purposes could jeopardise the principle of purpose
limitation;372 and, where processing is repurposed, uncertainties may occur as to which data
must be erased to comply with the principle of accuracy –in relation to the processing
purposes.373
Even though legal requirements can be disrupted by unwanted consequences of the use
of Big Data, such as opacity or unintelligibility, the processing principles can also be
intentionally jeopardised. This can be the case, because compliance with data processingrelated laws is left to the discretion of controllers. Literature suggests that data processing is
profitable.374 Instead of investing in implementing mechanisms to comply with the law,
controllers may choose to process all data for ever-changing purposes without the consent of
the data subjects.375 After having made profits of billions, they may be held liable for
infringement and might be ordered to pay compensation376 or, perhaps, face criminal charges.377
In the context of criminal justice, the dilemma of abiding by or breaching legal provisions can
mean that for-profit controllers, not subject to public restrictions, may build models that
guarantee efficiency, secure bigger profits, but prejudice fairness; thus, data driven technologies
informing sentencing decisions can be biased against minorities or fail to give rational
justifications for their decision-making.
The above dilemma controllers face (efficiency versus fairness or breach of law versus
compliance with law) and their response to this dilemma are crucially important in the judicial
context, where voluntary adherence to law cannot suffice to prevent abuses of public power due
to absence of rational reasons. Obligingness of public law is necessary to guarantee fair and
reasonable decision-making that serves the people’s best interests. To the extent that data driven
decision-making constitutes exercise of public authority, it must meet the demands of
reasonableness and fairness.378 As already argued, the judge, who orders a decision based on
data driven risk assessment, exercises public authority, which necessarily involves that
assessment. Were there no data driven model, the judge would have to evaluate the accused and
justify that evaluation as part of the process and the court’s reasoning. Now that the judge
delegates this same task to private technologies, same safeguards must be provided, for same
authority is exercised, same fundamental rights are affected and same vulnerability occurs on
the part of the alleged infringer –and the society as a whole.
370
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Data driven decision-making in the judicial context calls for the ‘fiduciarisation’ of the
judge. As the next sections argue, theoretical perspectives can bring rationales to underlie the
use of data driven technologies in sentencing that has, since the nineteen-seventies, relied
mainly upon the need for consistency in decisions –or the idea of pre-emption. Fiduciary
requirements, reminding judges that they must make the final decision independently, can avoid
having data driven models transforming discretionary judges into executant actors.
Furthermore, the fiduciary concept, making theoretical demands of the rule of law tangible
reality, can render judges fully-fledged and armed with all necessary skills, when dealing with
such models. As it will be argued, all the above in conjunction with the intertwining of
mandatory measures (inspired by obligingness of public law) and authentic willingness (derived
from autonomy aspects of private law) can make data driven decisions serve the people’s best
interests.
§IV.6. A Review of Reasonableness and Fairness
The judge can be bound by a fiduciary duty to subject data driven decision-making to a
mandatory review of reasonableness and fairness.379 The theoretical demands of reasonableness
and fairness, derived from the rule of law (and the authority notion), can be transformed into
actual duties via the one-to-many aspects of the fiduciary duty of loyalty. The mandatory nature
of the review, inspired by obligingness of public law, complies with the binding nature or nowaiver rule of certain fiduciary duties –and, as it will be argued, it does not manipulate authentic
willingness, also apparent in the fiduciary concept.
The proposed review consists of three reasonableness tests: examination of objections
against data driven decision-making (objection-test); checks for rational links between input
and output (rationality-test); and due consideration of alternatives (alternatives-test). It is
suggested to be mandatory to ensure that solely models passing tests are used to inform
sentencing decisions. The mandatory nature can also allow for a dynamic competition among
data controllers, who target their models at the criminal justice system –and who would choose
the appropriate means of processing to pass tests.380 However, and despite any implications for
controllers, the review is directed to the judge, not the data controller. 381 It is for the judge to
assess reasonableness and fairness of data driven decision-making and either accept or reject
the use of the technology –meaning, either approve or deny the application of the outcome of
the data driven decision-making to the case at hand.
As this section stresses, to pass review, the model must meet demands of procedural
fairness, of flexible processes that can guarantee decisions serve the people’s best interests.382
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As argued in chapter III, processes can be perceived as fair, where people are given voice,
impartiality is guaranteed and dignity is respected in the sense that facts of each particular case
are fully considered.383 In what follows, the objection-, rationality- and alternatives-tests are
analytically discussed and matched to the procedural fairness demands of voice-giving,
impartiality and due consideration of individual cases.
As chapter III stressed, the judge is required to justify decisions and respect the right to a
fair hearing entailing transparency and public scrutiny of the decision-making. The fiduciary
conceptualisation of the judge can (via the objection-test) transform these theoretical
requirements into a real duty to give people voice and make data driven decision-making open
and contestable. More precisely, the fiduciary judge can be required to examine whether data
driven decision-making fully considers all crucial objections, as well as whether the denial of
these objections can be reasonably justified (objection-test).384 Namely, a model may have been
trained on data that represent only situations where women sexually assaulted wore skirt. This
could establish a connection between clothing and sexual assault. The model could then find
all rapists innocent on the grounds of the myth that ‘women deserve to be raped if they are not
conservatively dressed’.385 In such a case, a number of serious objections could be raised and it
seems that their rejection could not be reasonably justified.
Voice-giving can address the objection-test. The fiduciary judge can be required to use
only those technologies, whose inputs and outputs are made publicly available, eg, on open
platforms, like the controllers’ websites. This requirement can create a public record that will,
in turn, render data driven decisions contestable. For instance, the model may consider a
defendant as being at high risk of reoffending on the basis of historical criminal data about
jurisdiction X, the defendant’s gender, his socioeconomic status, his previous arrests and his
responses to a questionnaire designed for the risk assessment. These grounds can be made
publicly available, as can be the case with evidence brought before court. Knowing the input,
the defendant will be given the chance to challenge the data driven decision, as evidence before
court, on the grounds that, eg, inclusion of information over which he has no control, like
previous arrests or gender, is discriminative. He will also be given the opportunity to contest
the decision’s validity on the basis that unquantifiable (eg, socioeconomic) factors are too vague
a criterion to be considered.
Here, it could be argued that demanding defendants to actively challenge decisions may
run counter to the fiduciary notion that would aim to exempt people from any obligation to
check the decision-making and from ‘looking over the fiduciary’s shoulder’.386 Yet it must be
borne in mind that it is the judge who is demanded to use solely open technologies and render
decision-making contestable. People are given the genuine chance and opportunity –a right, not
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a duty– to contest decisions on the grounds of known inputs or risk criteria. This complies with
both the (beneficiaries’) right to access information and the fiduciary duty of loyalty entailing
full transparency.387 Besides, the capacity to oppose a decision, in conjunction with actual
oppositions, can enable the fiduciary judge to act ex officio and/or on request and dutifully
examine both potential and actual objections.
Furthermore, disclosure of the output, the risk assessment’s result for each case, can be
equally important. Information about both input and output, taken together with further details
about cases, such as the grounds of actual objections, can create a particularly useful record.
After having decided on a number of cases, the model can, necessarily due to that record,
become open to public scrutiny. For instance, a model’s long history of objections of the same
nature, like its failure to accurately represent population of jurisdiction X, could mean that the
model is unreliable by reason of its input. In such a case, were input data not updated to meet
representativeness, all crucial objections would not have been taken into due account and the
model would most probably fail the objection-test.
Moreover, as discussed in chapter III, the judge, required by law to be impartial, can
address her own biases by engaging in dialogue and audit. The ‘fiduciarised’ judge can (via the
rationality-test) be bound by an actual duty to seek for expert assistance and detect identifiable
bias in data driven decision-making. More precisely, the judge can be demanded to examine
whether such decision-making establishes optimally rational links between input and output
(rationality-test).388 For instance, in the example of women wearing skirt and being sexually
assaulted, it would be hard to establish a rational link between clothing, suggesting
‘deservedness’ (with regard to being raped), and innocence (on part of the rapist). In similar
cases, the model may be trained on inaccurate data representing situations where only coloured
people would have been involved in crimes. This could establish a connection between
dangerousness and race. If the model recommended high likelihood of future offence on the
basis of the myth that blacks are ‘mad (…) bad and dangerous’,389 the rational link between
input and output would most probably not be established.
To create optimally rational links, impartiality standards must be met. Namely, in the
example of the model using gender, socioeconomic status and arrest record as risk criteria to
evaluate the accused, a rational link must be established between these factors and the scoring
result. The fiduciary judge can be demanded to seek for expert assistance and consult with
various professionals to determine whether factors, like gender, should be allowed (and whether
they have rightly been included by the controller) as accuracy-enhancing or whether they should
be rejected (and whether they have rightly been excluded by the controller) as accuracydiminishing. She can be required to engage in dialogue to let diversity of opinions ‘enlarge her
mind’ and make her aware of partiality involved in data driven decision-making.390 The judge
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can be further demanded to subject the model to regular audit, overview and scrutiny by expert
technicians to detect risk of potentially identifiable bias.391 This is a promising way to establish
optimally rational links, a prerequisite to pass the rationality-test.
Finally, as analysed in chapter III, the judge must perform a reasoned quest for fairness
and prove compliance with the law –or explain how a peculiar case makes case law
inapplicable. This requirement can (via the alternatives-test) be transformed into an actual duty
to opt for individual treatment of cases, a challenging task in the data driven context. Here, the
judge can be required to assess whether data driven decision-making takes into due account all
options available (alternatives-test). Thereafter, she can be demanded to use solely optimal
technologies that are designed exclusively for or best fit sentencing-related purposes.
In the example of sexually assaulted women, the biased dataset may have been chosen
for marketing-related reasons. That is, the same model could have been brought on market and
targeted at providers of private security services. Such services could, in turn, be tailored to
conservative parents, who would seek for proof that their young daughters’ provocative
clothing raises the risk of them being assaulted. In this case, an alternative to the use of the
biased input could be either the choice of another model (eg, particularly designed for informing
sentencing decisions) or the choice of the former model, if it were adjusted to sentencing-related
purposes (eg, if the data controller, wishing to have her model used in court, limited by its own
deliberate action the scope of the processing purposes to the evaluation of the accused and, thus,
chose appropriate inputs). In both scenarios, if the choice to use the peculiar input were deemed
necessary and the least harmful way to reach the objective of aiding sentencing decisions and
if no less biased inputs were available and capable of being used without undue burden, the
alternatives-test could be passed.
To best fit sentencing-related purposes, the model must take into full consideration one’s
particular case. This is a great challenge, since the very input consists of group data, such as
information about jurisdiction X. The model would score the defendant as high-risk, after
having classified him as part of a group labelled as high-risk. From this perspective, treating a
person as an individual, rather than a classified entity, may be a complex task. Yet the judge
faces such challenges when applying (case) law to the facts of a case; it is training that enhances
her skills in identifying the peculiar facts.392 In the same vein, the judge can improve her skills
in finding what the individual facts, already identified, mean in the data driven context. Experts,
from ethicists to psychologists, can assist her in, eg, tailoring the questionnaire, designed for
the risk assessment, to a particular case.393 After examining inputs best fit for each case, it could
be proved that all options available were taken into due account and that the most appropriate
and promising inputs were finally chosen. This way, the alternatives-test could be passed.

For tests to identify bias, see: Saima Hanif, ‘The Use of the Bystander Test for Apparent Bias’ (2005) 10
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To sum up, the objection-test and the procedural requirement of voice-giving can make
the fiduciary judge bound by a duty to use solely technologies allowing for full disclosure and
to assess potential and actual objections to data driven decision-making, as well as justifiability
of the rejection of such objections. The rationality-test, in conjunction with impartiality
standards, can impose on the fiduciary judge a duty to create optimally rational links between
inputs and outputs via dialogue, audit and scrutiny that can result in detecting identifiable
biases. Finally, the alternatives-test can demand the fiduciary judge to assess whether data
driven decision-making fully considers all options available, but also to use solely technologies
designed exclusively or best fit for sentencing-related purposes –and, eg, to exclude models
pursuing objectives irrelevant to judiciary aspects of data processing. This latter test, taken
together with the due consideration of individual cases, can further create a fiduciary duty to
seek for expert assistance and tailor data driven performance to individual facts, already
identified.
As the examples of each test suggest, the data driven model would fail the objection-test,
if, eg, it did not update input data to meet representativeness of population of jurisdiction X; it
would fail the rationality-test, if, eg, it used risk factors deemed discriminatory or accuracydiminishing; and it would fail the alternatives-test, if, eg, its design, performance or input were
targeted at goals irrelevant to the evaluation of the accused. Each of these failures can trigger a
fiduciary duty to deny the use of the technology –that is, the application of the outcome of the
data driven decision-making to the case at hand. To justify both approvals and denials of uses,
the fiduciary judge must become ‘fully-fledged’ and skilled; that is, well aware of how data
driven models operate, their capabilities and limitations. This way, the ‘fiduciarised’ judge can
fairly and rightly enjoy discretion in making independent and not inappropriately influenced
judgments. Despite delegation, she can always be the final decisionmaker and escape the risk
of becoming an executant adjudicator, who mechanically enforces data driven
recommendations.
§IV.7. Conclusion
Fides, the goddess of good faith, expected the auctoritas to fulfil their duties of
reasonableness and fairness when exercising public power. The fulfilment of the same duties is
expected today, not by the gods but by the people. The ‘fiduciarisation’ of the judge can
transform reasonableness and fairness, the ‘sine qua non’ conditions for any exercise of public
authority to be lawful,394 from theoretical constructions into actual duties regulating data driven
decision-making. Justifying judicial reasoning and respecting the right to a fair hearing can be
translated into open inputs and outputs and contestable data driven decisions; the requirement
of bias rationalisation can become a duty to establish rational links between inputs and outputs,
engage in dialogue and search for expert audit and scrutiny; and the reasoned quest for justice
can be transformed into due consideration of individual cases. These transformations can render
the (rule of law’s mythical hero, ie the) absolutely independent and impartial judge a fullyfledged and skilled fiduciary; the final and optimally accurate decisionmaker.
Such transformations can bring rationales or, more accurately, the rationale to underlie
data driven decision-making informing sentencing decisions; the rationale of serving the best
interests of the people. As evidence upon which the judge bases her final judgment, data driven
decisions can become contestable; as part of the judicial process, they can become open,
optimally due and fair; and, as part of the judge’s reasoning, they can become justifiable. Same
as humanmade, data driven decisions can be justified by scrutinising inputs and outputs. So
394
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long as judicial decisions are explicable after perusing evidence and final ordering and insofar
as the judge is not expected to reveal what happens inside her mind, imposing actual fiduciary
duties to examine inputs and outputs, rather than the very processing, can be the ideal way to
guarantee reasonableness and fairness. The successful fulfilment of these duties can ensure the
most promising inputs. Such inputs can, in turn, lead to the most promising outputs. This way,
decisions sentencing courts delegate to private data driven technologies can serve the best
interests of the people.
Lastly, the mandatory nature of the proposed review is also for the benefit of the people.
No law demands an individual to know the modus operandi of data driven models; and no legal
duty requires a person to distinguish between correlations and causations or to rationally link
one’s shoe size to the likelihood of her engaging in future offence. Yet the one wishing to
become a judge and serve society and the law is willing to make people truly aware of and
meaningfully informed about the decision-making involved. Prior to becoming a judge, that
person may be aware of neither fiduciary laws nor data driven technologies; albeit, she knows
that judicial practice comes with legal obligations she is willing and will be obliged to
undertake. Her genuine desire to serve the people’s interests and, eg, render the ignorant wellinformed is in no way prejudiced by the mandatory nature of the suggested review. Rather, her
true willingness (demonstrating benevolent motives required by the duty of loyalty) demands
obligingness (required by binding fiduciary duties) to address the peculiar vulnerabilities
involved in the judge-people relation.
The intertwining of one’s free desire and the binding effect is necessary to place the judgepeople relationship well above contracts. It is imperative to highlight this relationship as a status
offering the final decisionmaker the opportunity, as well as imposing on her the duty, to let
people know what data driven decision-making is really all about. This intertwining can serve
the best interests of the people. This is particularly true where neither the public nor the
defendant know that data driven decision-making informs sentencing decisions.395 Obliged (and
willing) to review reasonableness and fairness, the ‘fiduciarised’ judge will leave no ‘citizen of
the world’ unaware of the involvement of data driven technologies in sentencing, as well as of
their capabilities and limitations.
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V. CONCLUSION
§V.1. Summary of the Research
In its introductory chapter, the thesis stressed that, despite safeguards provided for by
existing legal regimes, mandatory mechanisms of checks and balances, similar to those of
public nature, are inapplicable to private technologies used in sentencing courts. In the absence
of adequate guarantees that the data driven decisions in question serve the people’s best
interests, the thesis posed the key research question of ‘how could a system of checks and
balances be introduced to ensure that decisions sentencing courts delegate to private data driven
technologies serve the best interests of the people?’ –meaning to ensure that data driven
decisions on the evaluation of the accused are justifiable, open to public scrutiny and delivered
via due and fair processes.
Chapter II found that such decisions can seriously affect the people and their important
interests. Namely, both alleged offenders and the public may be ignorant of the use of data
driven technologies in sentencing; and defendants may be denied the opportunity to contest data
driven evidence, whose accuracy neither the court nor the private controller may verify. The
analysis made in chapter III suggested that such data driven decision-making can qualify as
exercise of judicial authority. This qualification requires that someone be bound by the duty of
reasonableness and fairness; that is, a duty imposed on any public authority as well as any
fiduciary involved in one-to-many relations.
Addressing the initial problem and key research question, chapter IV proposed the
‘fiduciarisation’ of the judge and, in particular, a mandatory review of reasonableness and
fairness as a system of checks and balances to guarantee decisions sentencing courts delegate
to private data driven models serve the best interests of the people. The review, drawing
inspiration from the demands the judge must satisfy as a public authority bound by the rule of
law, consists of three reasonableness tests that can be best addressed through adherence to
procedural fairness. As analysed in chapter IV, the fiduciary conceptualisation of the judge can
to a great extent transform opaque and unintelligible data driven decision-making into
contestable evidence, open and optimally due and fair process and justifiable judicial reasoning.
If the best interests of the people, ie those potentially subjected to and affected by the
authority of the judge, are understood (as the thesis suggested) in an optimal sense as the
interests served by the judge whose decision-making is justifiable, open to public scrutiny and
delivered through optimally due and fair processes, then this transformation can make data
driven decision-making at the service of the people’s best interests. Therefore, as the thesis
demonstrated, it can be via the ‘fiduciarisation’ of the judge that a mandatory review of
reasonableness and fairness could be introduced as a system of checks and balances to ensure
that decisions sentencing courts delegate to private data driven technologies serve the best
interests of the people.
§V.2. Limitations and Discussion
Contrary to so far literature addressing data controllers as private fiduciaries, this research
focused on the judge (rather than the controller) and public fiduciaries (rather than private).
This approach has, at least, two limitations. First, fiduciaries and their compliance with their
duties are typically checked by courts. Were judges seen as fiduciaries, the question of ‘who
would review the judge?’ would be raised. However, there seems to be nothing illegal,
abnormal or worrisome in having judges reviewed, checked or judged by other judges. Besides,
this can be and is the case in other situations. For instance, a judge failing to meet impartiality
and deciding on cases to fulfil her own interests can be subjected to review by other judges.
Second, the data controller-approach to data driven decision-making was not given due
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consideration. However, and even though the thesis intentionally limited its scope to the
perspective of the judge, the proposed review could have some positive implications for private
data controllers.
Responsibly bringing private technologies into sentencing courts, the mandatory review
could introduce a culture of reason-giving. It could take place not only regularly and during the
real evaluation of the accused, but also before it. Most of the review’s considerations are related
to inputs and outputs, which would be absent, if no previous data driven decision-making were
made. Therefore, there could be a pre-review, a trial stage to test the model before the judge
deals with its decision-making in a real case. Such a pre-review could take place in the context
of moot court competitions, where many competing models would be tested and the optimal
would be chosen. This could incentivise controllers with a genuine desire to have their models
used in sentencing courts; they would make their best efforts to be the one who would pass the
pre-review at the trial stage.
Such best efforts could accompany the process suggested by the ‘fiduciarisation’ of the
judge. Namely, controllers could perform their role as private epistemic authorities. As
discussed in chapter III, the health professional, testifying before court, justifies her reasoning
to prove her skills; and she is trusted on the basis of her good reputation. In the same vein,
controllers could seek for ways to explain their models’ decisions by referring to, eg, the
expertise of their designers. They could implement ranking mechanisms and enable expert third
parties to evaluate their models and measure their performance. Such best efforts, initiated by
the very controllers and revealing authentic willingness to give reasons, could be taken into
consideration at the trial stage. Since many controllers would compete for a single post, the
reason-giving rationale could become the norm for both the controller passing the trial stage
and those failing it.
This way, the proposed review could be a step towards making decisions sentencing
courts delegate to private data driven technologies optimally reasonable and fair and at the
service of the people’s best interests, as well as towards bringing a culture of justifications and
reason-giving that could engulf both public and private arenas.
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